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A conwersation with recently retired

California Supreme Court Justice Ming Chin.

Justice Chin will be introduced by the Chief Justice of California,
Patricia Guerrero, and he will be interviewed by veteran legal reporter, Bob Egelko.

The program will cover his jurisprudence, his legacy, and the Court.

It will be presented by the California Supreme Court Historical Society in conjunction
with California Lawyers Association (CLA), at the CLA annual meeting at the
Bayfront San Diego Hilton from 3:00 to 4:15 P.M. on September 21, 2023.

For more information, please go to https://calawyers.org/2023-annual-meeting on
the California Lawyers Association website. The program can be found under
the schedule for September 21 programs at 3:00 p.m. Registration is required.



TABLE
1. Biography of Justice Ming Chin
2. People v. Barney (1992) 8 Cal App. 4th 798
3. People v. Humphrey (1996) 13 Cal. 4th 1073
4. American Academy of Pediatrics v. Lungren (1997) 16 Cal.4th 307

5. Sargon Enterprises, Inc. University of Southern California (2012) 55 Cal.4th 747.



California Supreme Court Associate Justice Ming W. Chin (ret.)

California Supreme Court Associate Justice Ming W. Chin retired from the
California Supreme Court effective August 31, 2020, after serving on the Court for
over 24 years. He joined ADR Services, Inc. in 2021.

On March 1, 1996, Justice Ming W. Chin became an Associate Justice of the
Supreme Court of California. Governor Pete Wilson appointed him to that position
on January 25, 1996. On March 1, he was confirmed by the Commission on
Judicial Appointments and sworn in by the Governor.

Justice Chin previously served as the Presiding Justice of the First District Court of
Appeal, Division Three, in San Francisco beginning January 2, 1995, appointed to
that position by Governor Pete Wilson on August 17, 1994. In November 1994, he
was elected to a 12-year term.

Previous to that, he was an associate justice of that court, having been appointed
to that position by Governor George Deukmejian. Prior to that appointment, he
served as a judge of the Alameda County Superior Court.

Justice Chin obtained his Bachelor of Arts degree in political science as well as a
Doctorate of Jurisprudence from the University of San Francisco and was
admitted to the California State Bar in 1970; he also has been admitted to
practice before the federal courts, as well as the United States Tax Court. After he
graduated from law school, Justice Chin served two years as a Captain in the
United States Army, including a year in Vietham, where he was awarded the Army
Commendation Medal and the Bronze Star. He then served three years as a
deputy district attorney for Alameda County, where he tried numerous felony and
misdemeanor jury trials and progressed to the position of felony trial deputy.

In 1973, Justice Chin was recruited by the Oakland law firm of Aiken, Kramer &
Cummings, Incorporated, to head its trial department. He became a principal of
the firm in 1976. His successful trials include two judgments in excess of one
million dollars. The first was a $1.3 million judgment in an unfair competition/
wrongful termination case in the Alameda County Superior Court, and the second
was a $1.2 million award in an arbitration of a construction dispute in Los
Angeles.



Justice Chin has served on many committees of the state and local bar
associations and was the first Asian-American to serve as President of the
Alameda County Bar Association in its more than 100-year history. He was a
member of the Judicial Council Appellate Advisory Committee and the Advisory
Committee on Racial and Ethnic Bias. He served as a member of the Board of
Trustees of the University of San Francisco, where he was a member of the
Executive Committee and chaired the Academic Affairs Committee. He was also a
member of the USF Law School Board of Counselors and an Adjunct Professor of
Law.

The USF Alumni Association presented him a distinguished service award in 1985
for his work as a past president of that organization. In 1988, he was selected as
the USF Alumnus of the Year; in 1993, he was named USF Law School Alumnus of
the Year; and in 1996 USF Law School presented him with the St. Thomas More
Award. Justice Chin was selected as the Outstanding Judge of the Year in 1989 by
the Southern Alameda County Bar Association. The San Francisco Bay Chapter of
the American Jewish Committee named him recipient of the 1997 Learned Hand
Award. In 1998 he served as President of the Commonwealth Club of California.

Justice Chin has authored landmark decisions in areas such as DNA, toxic tort
insurance coverage, surrogate parents, and hate crimes. He has frequently
lectured on DNA, genetics, and the courts, to groups including the American Bar
Association's Judicial Division, the State of California's Center for Judicial
Education and Research (CJER), the National College of Probate Judges, the
Wisconsin Supreme Court Judicial Education Committee, and the Chulabhorn
International Science Congress, Bangkok, Thailand. He is a frequent lecturer in
judicial education and has delivered the Traynor Lecture at the Witkin Judicial
College on four occasions, most recently in August 2014. He also spoke on behalf
of the California Supreme Court in December 1996 at its memorial session
honoring the late Bernard E. Witkin. He is an author of two California Practice
Guides: Employment Litigation (The Rutter Group 2016) and Forensic DNA
Evidence: Science and the Law (The Rutter Group 2016).
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and 976.1, this opinion is certified for publication
with the exception of part V.

SUMMARY

In two prosecutions concerning factually unrelated crimes,
defendants were convicted of various felonies. In both
trials, however, the trial court permitted the prosecution to
adduce deoxyribonucleic acid (DNA) analysis evidence. This
evidence allegedly indicated that the respective defendants
shared DNA characteristics with the perpetrators of the
crimes, and that the frequency that these characteristics would
appear was, in one case, 1 in 7.8 million persons, and in
the other case, 1 in 200 million. (Superior Court of Alameda
County, Nos. CH-10291 and C-99217, Joanne C. Parrilli and
William A. McKinstry, Judges.)

In a consolidated appeal, the Court of Appeal affirmed
the judgments. The court held that to admit evidence
based on a new scientific technique, the technique must
be shown to be reliable, generally accepted, and properly
performed. Although the DNA identification procedures were
generally accepted, the court held that a controversy existed
regarding the determination of the statistical significance
of a DNA sample “match.” Moreover, the trial courts had
failed to consider whether the tests were properly performed.

Accordingly, the court held that the trial court erred by
admitting the analysis evidence. However, the court held that
the errors were harmless, given the other evidence linking
defendants to the crimes. (Opinion by Chin, J., with Merrill,
Acting P. J., and Werdegar, J., concurring.) *799

HEADNOTES

Classified to California Digest of Official Reports

(1)

Criminal Law § 295--Evidence--Admissibility--Tests and
Experiments-- Reliability.

Admissibility of expert testimony based upon the application
of a new scientific technique traditionally involves a two-step
process. The reliability of the method must be established,
usually by expert testimony, and the witness furnishing such
testimony must be properly qualified as an expert to give
an opinion on the subject. Additionally, the proponent of the
evidence must demonstrate that correct scientific procedures
were used in the particular case. Reliability means that the
technique must be sufficiently established to have gained
general acceptance in the particular field in which it belongs.

[See Cal.Jur.3d (Rev), Criminal Law, § 3137; 2 Witkin, Cal.
Evidence (3d ed. 1986) § 864 et seq.]

@)

Criminal Law § 295--Evidence--Admissibility--Tests and
Experiments-- General Scientific Acceptance--Appellate
Review.

The existence of “general acceptance” of a new scientific
technique is subject to limited de novo review on appeal.
Ordinarily, the appellate court will confine its review to the
record, independently determining from the trial evidence
whether the challenged scientific technique is generally
accepted. However, it may be necessary for the appellate court
to review scientific literature outside the record. The goal
is not to decide the actual reliability of the new technique,
but simply to determine whether the technique is generally
accepted in the relevant scientific community. If the scientific
literature discloses that the technique is deemed unreliable by
scientists significant either in number or expertise, the court
may safely conclude there is no general acceptance. Even if
the technique was previously determined correctly to have
been generally accepted, the converse may subsequently be
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shown by evidence reflecting a change in the attitude of the
scientific community.

)
Criminal Law § 295--Evidence--Admissibility--Tests
and Experiments--DNA  Analysis--General ~ Scientific
Acceptance--Interest of Experts.

In a felony prosecution in which deoxyribonucleic acid
(DNA) analysis evidence was submitted to identify defendant
as the perpetrator, the prosecution did not fail to meet
its burden of proving that the DNA analysis technique
was generally scientifically accepted by reason that the
prosecutor's witnesses on the issue were federal officers.
The trial court did not rest its decision on the testimony
of unacceptably biased *800 witnesses, and the record
included other evidence and pertinent scientific literature. A
certain degree of “interest” must be tolerated if scientists
familiar with the theory and practice of a new technique are
to testify. The officers' self-interest affected the weight to be

attributed to the testimony rather than its admissibility.

4)
Criminal Law § 295--Evidence--Admissibility--Tests
and Experiments--DNA  Analysis--General ~ Scientific
Acceptance--Commonality of Procedures.

In unrelated felony prosecutions in which deoxyribonucleic
acid (DNA) analysis evidence was submitted to identify
defendants as the perpetrators, the absence of evidence
of common standards and procedures pertaining to DNA
analysis did not mean that DNA analysis is not generally
accepted in the scientific community. The absence of
evidence of these common techniques goes to the question
of whether a prosecutor has shown that a laboratory has used

correct scientific procedures in a particular case.

)
Criminal Law § 295--Evidence--Admissibility--Tests
and Experiments--DNA  Analysis--General  Scientific
Acceptance--Publication of Research Data.

In two related felony prosecutions, a finding of general
scientific acceptance of deoxyribonucleic acid (DNA)
analysis evidence was not precluded, even though expert
federal officers in one case and the testing laboratory in
the other case did not publish in peer review journals and
otherwise share their data and methodology. The laboratory

has made its data available to criminal defendants, and there

have been numerous published articles on DNA analysis as
performed by federal officers.

(6)
Criminal Law §

and Experiments--DNA  Analysis--General

295--Evidence--Admissibility--Tests
Scientific
Acceptance--Consensus on Match Criteria.

In two related felony prosecutions, a finding of general
scientific acceptance of deoxyribonucleic acid (DNA)
analysis evidence was not precluded, even though there was
no general consensus in the scientific community regarding
match criteria, i.e., the rule to declare a match of DNA
patterns. The absence of a standardized rule for deciding when
two samples match is not equivalent to a lack of general
acceptance as to the matching step of DNA analysis. Match
criteria is properly addressed as part of the inquiry of whether
correct scientific procedures were used in a particular case.

(7

Criminal Law § 295--Evidence--Admissibility--Tests
and Experiments--DNA  Analysis--General  Scientific
Acceptance--Statistical Significance of Match--

Applicability.

The statistical calculation step of deoxyribonucleic acid
(DNA) analysis, to determine the statistical significance of
a match between a defendant's DNA and DNA *801 taken
from a crime scene, is a pivotal element of DNA analysis.
Accordingly, the statistical calculation step must have general
scientific acceptance to permit the admission of evidence
based on the analysis. It is the task of scientists, not judges or
jurors, to assess reliability, and those most qualified to assess
the validity of a scientific method have the determinative
voice. Even if the statistical calculation is merely interpretive
of scientific evidence, the requirement that new scientific
techniques be “generally accepted” is deliberately intended to
impose a substantial obstacle to the unrestrained admission of
evidence based on new scientific principles.

(®)
Criminal Law §

and Experiments--DNA  Analysis--General

295--Evidence--Admissibility--Tests
Scientific
Acceptance--Statistical Significance of Match-- Effect of
Controversy.

In two unrelated felony prosecutions, the trial courts erred
by admitting deoxyribonucleic acid (DNA) analysis evidence,
where there was no general scientific acceptance of the
method to determine the statistical significance of a match
between defendants' DNA and DNA taken from the crime
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scenes. In ruling on the admissibility of the DNA analysis
evidence, the issue was not whether there were more
supporters than detractors for a particular technique to
determine the statistical significance of a DNA match, or
whether the supporters or detractors were right or wrong.
The record indicated a debate in the scientific landscape that
demonstrated no general acceptance of the current process
for determining the statistical significance of a match. Once
a court discerns a lack of general scientific acceptance over
the statistical significance techniques, it must exclude the
“bottom line” expression of the statistical significance of a
match.

©)

Criminal Law § 295--Evidence--Admissibility--Tests and
Experiments-- Compliance With Scientific Procedures.
which
deoxyribonucleic acid (DNA) analysis evidence was

In two unrelated felony prosecutions in
submitted to identify defendants as the perpetrators, the
trial courts erred by failing to conduct an inquiry regarding
whether correct scientific procedures were used in the
particular cases. To admit evidence derived from a new
scientific technique, the proponent of the evidence must
demonstrate that correct scientific procedures were used in the
particular case. A showing that correct scientific procedures
were used remains a prerequisite to admissibility, even though
general acceptance of the procedure has been established
by a published appellate decision, to demonstrate that the
test actually conducted was the one that achieved general
scientific acceptance. However, all that is necessary is a
foundational showing that correct procedures were used.
*802

(10)
Criminal Law § 660--Appellate Review--Harmless and
Reversible Error-- Evidence--DNA Analysis.

In two which

deoxyribonucleic acid (DNA) analysis evidence was

unrelated felony prosecutions in

erroneously admitted to identify defendants as the
perpetrators, the errors were harmless since it was not
reasonably probable that different results would have been
reached absent the admission of the DNA evidence. Sufficient
other evidence linking defendants to the crimes was admitted,

and the DNA evidence was superfluous.

COUNSEL
Victor Blumenkrantz and Linda F. Robertson, under
appointments by the Court of Appeals, for Defendants and
Appellants.

Daniel E. Lungren, Attorney General, George Williamson,
Chief Assistant Attorney General, John H. Sugiyama,
Assistant Attorney General, Frederick R. Millar, Jr., Gerald
A. Engler and Enid A. Camps, Deputy Attorneys General, for
Plaintiff and Respondent.

John J. Meehan, District Attorney (Alameda), and Rockne P.
Harmon, Deputy District Attorney, as Amici Curiae on behalf
of Plaintiff and Respondent.

CHIN, J.

1. Introduction

These two appeals challenge the admissibility of
deoxyribonucleic acid (DNA) analysis evidence. The primary
claim is that DNA analysis is a new scientific technique which
does not meet the test of general acceptance prescribed by
People v. Kelly (1976) 17 Cal.3d 24 [130 Cal.Rptr. 144, 549
P.2d 1240] and Frye v. United States (D.C. Cir. 1923) 293
Fed. 1013. We conclude that one element of current DNA
analysis—the determination of the statistical significance of
a match between a defendant's DNA and the DNA in bodily
material found at the crime scene—does not satisfy the Kelly-
Frye test, but that in both appeals the error in admitting the

DNA evidence was harmless.

The two cases are factually unrelated. They were tried
separately by two different judges in Alameda County and
have been briefed separately. However, we have consolidated
them for decision because there is substantial identity of
issues presented and underlying scientific principles. *803

II. Facts and Procedure

A. People v. Howard
The victim in Howard, Octavia Matthews, was found on
the floor of her home with a rope wrapped around her
neck, bleeding from multiple head wounds. She later died of
“[b]lunt trauma to the head associated with asphixia due to
blunt trauma to the neck.”

Kevin O'Neal Howard was Matthews's tenant in another
building. He was behind in his rent payments and was
living from paycheck to paycheck, and had previously been
served with an eviction notice. Howard's wallet was found
at the crime scene under some newspaper on a bloodstained
couch. His fingerprint was found on a postcard in an upstairs
bedroom. At the time of his arrest he had a fresh cut on one of
his fingers. Conventional blood group analysis indicated that
Howard's blood and some of the crime scene bloodstains—
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located on a tile floor, a paper napkin found in a cosmetics
case, and a tissue found in a purse—shared an unusual blood
type found in approximately 1.2 persons out of 1,000 in the
Black population (and not at all in the White population).
DNA analysis by the Federal Bureau of Investigation (FBI)
indicated that Howard's DNA pattern matched the DNA
pattern in those bloodstains, and the frequency of such a
pattern is 1 in 200 million in the Black population.

The trial court held a Kelly-Frye hearing on the admissibility
of the DNA evidence. The court heard expert testimony from
both sides, and also admitted transcripts of the previous Kelly-
Frye hearings in People v. Barney and a Ventura County case,
People v. Axell (1991) 235 Cal.App.3d 836 [1 Cal.Rptr.2d
411]. The court ruled that Kelly-Frye was satisfied and that
the evidence was admissible.

At trial, Howard testified in his own behalf as follows. He had
gone to Matthews's home to discuss his rent and get a receipt
for a prior payment. In the course of searching for a receipt
already in his possession, he emptied the contents of a pouch
filled with his personal items, including his wallet, which he
accidentally left at the scene. He never attacked Matthews,
and she was alive when he left. He often cuts himself with
wire on his job, but his finger was not bleeding on the night
of the killing. Howard also presented a defense suggesting
that another of Matthews's tenants may have committed the
homicide.

A jury convicted Howard of second degree murder (Pen.
Code, § 187) with great bodily injury (Pen. Code, §
1203.075). The court imposed a prison sentence of 15 years
to life. *804

B. People v. Barney

The victim in Barney was accosted in the South Hayward Bay
Area Rapid Transit (BART) parking lot as she entered her
car. Ralph Edwards Barney forced his way into the car and
demanded money, displayed a knife, and forced the victim
to drive and park several blocks away, where he penetrated
her vagina with his fingers, attempted unsuccessfully to rape
her and force her to perform oral copulation, and ejaculated
on her clothing. When he left he took her small change in
the approximate sum of $2, her BART ticket with $3.80
remaining on it, and her car keys.

The victim found Barney's wallet on the floor of her car.
She called the police from a telephone booth. When officers
arrived, she identified Barney from a photograph on an

identification card in the wallet. Officers were dispatched
to the address on the identification card, where Barney was
arrested. The police seized a knife, a BART ticket with $2.20
remaining on it, and $1.82 in small change found in Barney's
possession and on his front porch. The BART ticket had last
been used to enter the transit system at the South Hayward
BART station. BART fare between that station and stations
near Barney's address was $1.60, the same amount by which
the victim's BART ticket was reduced after the assault.

The police took Barney to BART police headquarters, where
the victim identified him as her assailant. She subsequently
identified him at a lineup, at the preliminary examination,
and at trial. At a pretrial display of knives, she identified
two knives, one of which was the seized knife. She
identified the seized BART ticket at trial. DNA analysis
by a commercial entity, Cellmark Diagnostics (Cellmark),
indicated that Barney's DNA pattern matched the DNA
pattern in semen found on the victim's clothing, and the
frequency of such a pattern is 1 in 7.8 million in the Black
population.

The trial court held a Kelly-Frye hearing on the admissibility
of the DNA evidence, at which it heard expert testimony
from both sides and also admitted transcripts of the previous
Kelly-Frye hearing in People v. Axell, supra, 235 Cal.App.3d
836. The court ruled that Kelly-Frye was satisfied and that
the evidence was admissible. The court excluded the victim's
BART police station identification of Barney on the ground
the one-person showup was impermissibly suggestive, but
concluded the other identifications were untainted and were
therefore admissible.

After a nonjury trial, the court convicted Barney of
kidnapping to commit robbery (Pen. Code, § 209, subd.
(b)), robbery (Pen. Code, § 211), vaginal penetration with a
foreign object (Pen. Code, § 289), attempted rape ( *805 Pen.
Code, §§ 261, 664) and attempted forcible oral copulation
(Pen. Code, §§ 288a, 664). The court imposed a prison
sentence of life with possibility of parole for kidnapping to
commit robbery, plus a total of 18 years for the other offenses
and enhancements, with the life sentence to be served after
completion of the 18-year term (Pen. Code, § 669).

III. Overview of DNA Analysis
Before addressing the DNA issues presented in these appeals,

an explanation of DNA analysis is essential. !
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! See generally, People v. Axell, supra, 235

Cal.App.3d at pages 844-848; U.S. v. Jakobetz (2d
Cir. 1992) 955 F.2d 786, 791-800 (petn. for cert.
pending); Lewontin & Hartl, Population Genetics
in Forensic DNA Typing (Dec. 20, 1991) Science,
at page 1745; Chakraborty & Kidd, The Utility
of DNA Typing in Forensic Work (Dec. 20, 1991)
Science, at page 1735.

DNA analysis (also called DNA fingerprinting or typing)
is a process by which characteristics of a suspect's genetic
structure are identified, are compared with samples taken
from a crime scene, and, if there is a match, are subjected to
statistical analysis to determine the frequency with which they
occur in the general population.

Every human cell that has a nucleus contains two sets of
chromosomes—one set inherited from each parent. Each
chromosome contains thousands of genes, each of which
comprises a particular site on the chromosome. The molecular
component of the chromosome and its genes is DNA.

The DNA molecule resembles a spiral staircase. It consists
of two parallel spiral sides (i.e., a double helix) composed
of repeated sequences of phosphate and sugar. The two sides
are connected by a series of rungs, which constitute the steps
in the staircase. Each rung consists of a pair of chemical
components called bases. There are four types of bases—
adenine (A), cytosine (C), guanine (G), and thymine (T). A
will pair only with T, and C will pair only with G.

Thus, the DNA molecule consists of two parallel spiral sides
connected by a series of A-T, T-A, C-G, and G-C rungs called
base pairs. There are about three billion base pairs in a single
DNA molecule.

A person's individual genetic traits are determined by the
sequence of base pairs in his or her DNA molecules. That
sequence is the same in each molecule regardless of its
source (e.g., hair, skin, blood, or semen) and is unique to the
individual. Except for identical twins, no two human beings
have identical sequences of all base pairs. *806

In most portions of DNA, the sequence of base pairs is the
same for everyone. Those portions are responsible for shared
traits such as arms and legs. In certain regions, however,
the sequence of base pairs varies from person to person,
resulting in individual traits. A region—or locus—that is
variable is said to be polymorphic. In some polymorphic
loci, at fragments called alleles, short sequences of base pairs

repeat for varying numbers of times. These are called variable
number of tandem repeat (VNTR) sequences. As a result of
VNTR sequencing, the length of a given allele, measured in
numbers of base pairs, will vary from person to person.

This variance is what makes DNA analysis possible. In effect,
the lengths of sets of multiple (usually eight) polymorphic
fragments (or VNTR alleles) obtained from a suspect's DNA
and from crime scene samples are compared to see if any sets
match, and a match is accorded statistical significance.

There are three discrete steps in DNA analysis as performed
by the FBI in Howard and by Cellmark in Barney: (1)
processing of DNA from the suspect and the crime scene
to produce X-ray films which indicate the lengths of the
polymorphic fragments; (2) examination of the films to
determine whether any sets of fragments match; and (3)
if there is a match, determination of the match's statistical
significance.

A. Processing
The DNA processing step consists of the following substeps:

1. Extraction
DNA is extracted from bodily material such as hair, skin,
blood, or semen by application of chemical enzymes.

2. Restriction
The extracted DNA is “cut” into thousands of fragments at
specific points by application of restriction enzymes. The
restriction enzymes act as “chemical scissors” in that they
sever the DNA at targeted base-pair sites. This substep gives
its name to the overall DNA analytical process: restrictive
fragment length polymorphism (RFLP) analysis.

3. Electrophoresis

The DNA fragments are separated by size through a process
called electrophoresis. The various sample fragments being
tested are placed in *807 separate lanes on one end of a gel
slab and an electrical current is applied, causing the fragments
to move across the gel. Shorter fragments move farther than
longer fragments. Thus, at the completion of electrophoresis,
the sample fragments are arrayed across the gel according to
size.
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In addition to the sample fragments, other fragments called
size markers, which have known base-pair lengths, are placed
in separate lanes on the gel in order to facilitate measurement
of the sample fragments. The array of size markers across the
gel provides points of comparison, which permit assessment
of the base-pair lengths of the sample fragments.

4. Southern transfer and denaturing
To facilitate handling of the DNA fragments, a nylon
membrane is placed on the gel, and by wicking action
the fragments are transferred to the membrane, becoming
permanently fixed in their respective positions. This process
is called Southern transfer (named for the scientist who
developed it).

During this step, each DNA fragment is separated at its bases
into two parts—i.e., is “unzipped” into two single strands—
through a chemical process called denaturing.

5. Hybridization
The last two substeps enable visualization of the lengths
of the sample DNA fragments by producing X-ray films
which show the distance the fragments traveled as a result
of electrophoresis. In the hybridization substep, four types
of radioactive single-stranded DNA fragments called probes,
which have known base-pair sequences that occur at only one
location on DNA, are applied to the nylon membrane. The
probes seek out sample fragments that have complementary
base-pair sequences and attach to them.

Each type of probe will normally attach to two sample
fragments, one contributed by each parent. Occasionally,
however, where parents contributed the same information
(i.e., identical fragments) for a particular trait, the probe
will attach to only one fragment. In the former situation the
polymorphic locus is said to be heterozygous, in the latter case
it is said to be homozygous.

6. Autoradiography
The hybridization process is repeated four times, once for
each type of probe. Each time, an X-ray film called an
autoradiograph (or autorad) is *808 made of the nylon
membrane, so that there are four X-ray films. (Cellmark also
makes a preliminary single X-ray film from a simultaneous
“cocktail” application of all four probes.)

An attached probe's radioactivity will reveal the location of
the probe—and hence the location of the sample fragment to
which it attached—on the nylon membrane. The radioactivity
shows up as a line or band on the X-ray film.

There will normally be two bands for each of the four probes,
producing a total of eight bands arrayed across the four films.
Occasionally, where a locus is homozygous, there will be only
one band for a probe.

The location of a band on the X-ray film indicates the distance
a fragment traveled as a result of electrophoresis, and hence
the length of the fragment. The size-marker fragments also
appear on the films, enabling measurement of the base-pair
lengths of the sample fragments.

The end result of the processing substeps is a picture of a
person's DNA pattern (which may be produced by overlaying
the four X-ray films). Each pattern consists of a series of
bands (usually eight) representative of a few selected bits of
DNA (not the whole molecule). The bands are arrayed in
varying positions, which indicate the distance the selected
DNA fragments traveled during electrophoresis and hence the
various lengths of the fragments.

B. Matching
The second step of DNA analysis is to compare the DNA
patterns produced by the processing step in order to determine
whether the suspect's DNA pattern matches the DNA pattern
of bodily material found at the crime scene.

First, the patterns are visually evaluated (i.e., “eyeballed”) to
determine whether there is a likely match. Most exclusions
will be obvious, since the patterns will be noticeably different.
If there is not an obvious exclusion, the bands in the patterns
are subjected to computer-assisted analysis to determine the
length of the represented DNA fragments as measured in
base-pair units. The measurements are taken by comparing
the bands for the sample fragments with the bands for the size-
marker fragments of known base-pair lengths.

Because of inherent limitations in the DNA processing
system, it is not possible to measure the sample fragments
to the precise number of base *809 pairs. Thus, a margin
of error is built into the matching system. Fragments being
compared need not have been assigned precisely the same
base-pair length for a match to be declared. For example, the
FBI laboratory will declare a match within a “match window”
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if two fragments differ in base-pair length by less than 2.5
percent.

It is not particularly uncommon for two people to share the
same lengths for two fragments, but it is very unusual to
share the same lengths for all eight fragments. Thus, if all
of the suspect's fragment lengths are the same as the crime
scene fragment lengths within the margin of error—i.e., if the
band patterns produced by the processing step are identical—
a match is declared.

C. Statistical Analysis
The final step is to determine the statistical significance of a
match, i.e., how unlikely it is that the crime scene samples
came from a third party who had the same DNA pattern as
the suspect.

To make this determination, the FBI and Cellmark calculate
how frequently each pair of bands produced by one probe
is found in a target population. This is accomplished by
assigning each band to a category comprising a defined range
of base-pair lengths—called in bin—and then determining
how often bands within that bin appear in a data base
composed of persons of a given race.

Data bases are maintained in broad racial categories such as
Caucasian, Black, and Hispanic. For example, the data base
for Blacks used by the FBI in Howard was composed of
some 300 persons from South Carolina, Miami, and Texas,
while the Black data base used by Cellmark in Barney
was composed of some 300 persons from Detroit and other
locations. In compiling a data base, the FBI and Cellmark
processed DNA pattern bands for each member, assigned the
bands to appropriate bins, and then calculated the frequency
of occurrence within the data base for bands assigned to a
given bin.

The statistical significance of a match—i.e., the frequency
with which an entire pattern of bands occurs in a target
population—is determined by a series of calculations.
Assuming four sets of two bands have been produced by the
processing step, the two frequencies for each set of bands—
as calculated through the bin method—are multiplied, using
a version of a standard population genetics equation called
the Hardy-Weinberg equation. The resulting four numbers are
then multiplied together—this method is called the product
rule—to reflect the total frequency with which the entire DNA
pattern appears in the target population. *810

This procedure produces extremely small match probabilities,
as demonstrated in the present appeals (1 in 200 million in
Howard and 1 in 7.8 million in Barney).

IV. DNA Issues
Howard and Barney raise almost identical issues pertaining
to the question whether there is general scientific acceptance
of DNA analysis and the adequacy of the Kelly-Frye hearing
in each case. There are also several non-DNA issues, which
are addressed in unpublished portions of this opinion.

A. Basic Kelly-Frye Principles

We begin with a few basic principles pertaining to admission
of the DNA evidence. (1) “[A]dmissibility of expert
testimony based upon the application of a new scientific
technique traditionally involves a two-step process: (1) the
reliability of the method must be established, usually by expert
testimony, and (2) the witness furnishing such testimony must
be properly qualified as an expert to give an opinion on
the subject. [Citations.] Additionally, the proponent of the
evidence must demonstrate that correct scientific procedures
were used in the particular case. [Citations.]” (People v. Kelly,
supra, 17 Cal.3d at p. 30, original italics.) “[R]eliability”
means that the technique “ ... must be sufficiently established
to have gained general acceptance in the particular field in
which it belongs.' ” (Ibid., italics added by the Kelly court,
quoting Frye v. United States, supra, 293 Fed. at p. 1014.)

(2) The existence of “general acceptance” is subject to limited
de novo review on appeal. Ordinarily, the appellate court will
confine its review to the record, independently determining
from the trial evidence whether the challenged scientific
technique is generally accepted. Occasionally, however, it
may be necessary for the appellate court to review scientific
literature outside the record. The goal is not to decide
the actual reliability of the new technique, but simply to
determine whether the technique is generally accepted in
the relevant scientific community. If the scientific literature
discloses that the technique is deemed unreliable by *
'scientists significant either in number or expertise ...,' ”” the
court may safely conclude there is no general acceptance.
(People v. Reilly (1987) 196 Cal.App.3d 1127, 1134 [242
Cal.Rptr. 496], quoting People v. Shirley (1982) 31 Cal.3d
18, 56 [ *811 181 Cal.Rptr. 243, 723 P.2d 1354].) Even if
the technique was previously determined correctly to have
been generally accepted, the converse may subsequently be
shown by evidence “reflecting a change in the attitude of the
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scientific community.” (People v. Kelly, supra, 17 Cal.3d at
p. 322

Because of the de novo nature of our review,
it is inconsequential that, according to Howard's
Howard trial court did
not address the question of general scientific

opening brief, the

B

acceptance “except in the most tangential manner.’

B. People v. Axell and the Processing/Matching Steps
Most of the DNA issues in Howard and Barney have been
addressed by the recent appellate decision in People v. Axell,
supra, 235 Cal.App.3d 836.

The defendant in Axell challenged the admissibility of DNA
analysis evidence produced by Cellmark, the same laboratory
that produced the DNA evidence in Barney. Cellmark
determined that Lynda Axell's DNA pattern matched the
DNA pattern in hairs found at the crime scene, and the
frequency of such a pattern is 1 in 6 billion in the Hispanic
population. (People v. Axell, supra, 235 Cal.App.3d atp. 844.)
After conducting a Kelly-Frye hearing, the trial court ruled
that the evidence was admissible. On appeal, the defendant
raised essentially the same admissibility issues that have been
raised in Howard and Barney. Indeed, the state of the evidence
in all three cases is substantially the same, since the record of
the Kelly- Frye hearing in Axell was admitted in both of the
present cases.

We first address a series of issues raised in Howard and
Barney regarding the adequacy of the prosecution evidence
and the question whether there is general scientific acceptance
of the first two steps of DNA analysis as performed by the
FBI and Cellmark, the processing step and the matching step.
As to each issue, we are generally satisfied with the response
in Axell and shall defer to our colleagues in that case, with
some additional comments of our own.

1. Bias of prosecution witnesses
(3) Howard contends the prosecution failed to meet its Kelly-
Frye burden because its two expert witnesses were FBI
employees and thus were unacceptably biased. The same
point was raised in Axell, where two of the prosecution's six
witnesses had been Cellmark employees.

Here, as in Axell, “the trial court did not rest its decision
on the testimony of a sole or crucial witness who has a
significant financial or professional interest in promoting the

new technique or one that lacks theoretical training. *812
[Citations.]” (People v. Axell, supra, 235 Cal.App.3d at p.
859.) The record was replete with other evidence from the
Kelly-Frye hearings in Axell and Barney as well as pertinent

(13}

scientific literature. In any event, “ '... ”[A] certain degree
of 'interest' must be tolerated if scientists familiar with the
theory and practice of a new technique are to testify at all.
' [Citation.]” (4xell, supra, at p. 859, quoting People v. Reilly,

supra, 196 Cal.App.3d at p. 1140.)

Clearly there was some level of self-interest underlying the
testimony of the two FBI experts, but that point went to
the weight to be attributed to the testimony rather than its
admissibility. (See People v. Reilly, supra, 196 Cal.App.3d at
p. 1140, fn. 3 & accompanying text.)

2. Standards/guidelines/controls and proficiency tests
(4) Howard and Barney both contend there is a current
lack of generally accepted standards, guidelines, and controls
pertaining to analysis performed by DNA testing laboratories,
and the result is a lack of general scientific acceptance of DNA
analysis techniques. Howard also asserts that until recently
the FBI laboratory has not been subjected to independent
external proficiency testing, and Barney points out that
proficiency testing of the Cellmark laboratory has revealed
isolated instances in which “false positives” (i.e., incorrect
matches) were declared.

Similar claims were asserted unsuccessfully in Axell. (People
v. Axell, supra, 235 Cal.App.3d at pp. 857, 861, 863.)
Each point is broadly addressed by Axell's conclusion, based
on the prosecution's evidence, that if Cellmark's prescribed
procedures are followed, it is “extremely unlikely” that a
match might be declared erroneously. (/d., at p. 860.)

These points are discussed in a new report on DNA analysis
by the National Research Council (NRC). (NRC, DNA
Technology in Forensic Science (1992) (hereafter NRC
report).) The NRC report concludes there is indeed a need
for standardization of laboratory procedures and proficiency
testing (as well as appropriate accreditation of laboratories)
to assure the quality of DNA laboratory analysis. (/d., at

pp- 16, 98, 108—109.)3 But the absence of such safeguards
does not mean DNA analysis is not generally accepted.
To the contrary, the NRC report concludes that “[t]he
current laboratory procedure for detecting DNA variation ...
is fundamentally sound ....” (/d., at p. 149.) Rather, the
absence of these safeguards goes to the question whether
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a laboratory has complied with generally accepted *813
standards in a given case (id., at pp. 106-109), or, stated
in Kelly-Frye terms, whether the prosecutor has shown that
“correct scientific procedures were used in the particular case.
[Citations.]” (People v. Kelly, supra, 17 Cal.3d at p. 30; see
post, pp. 822-825.)

The NRC report also recommends that laboratory
error rates as determined by proficiency testing
should be disclosed to juries. (/d., at pp. 14, 89, 94,
95.)

3. Failure to publish

(5) Howard and Barney contend general scientific acceptance
is precluded by the failure of the FBI and Cellmark to publish
in peer review journals and otherwise share their data and
methodology. The same assertion in Axell was unsuccessful
as to Cellmark, the appellate court concluding that Cellmark
had made information “available to defendants in criminal
cases.” (People v. Axell, supra, 235 Cal.App.3d at p. 861.)

As for the FBI, the Attorney General correctly points out there
have been numerous published articles on DNA analysis as
performed by the FBI, of which we have taken judicial notice.

4. The matching systems

(6) Howard and Barney contend there is no general
acceptance as to the systems employed by the FBI
and Cellmark for declaring a match of DNA patterns.
Specifically, they claim there is a lack of consensus
regarding (1) match criteria (e.g., the FBI's 2.5 percent
match window), (2) the extent to which there is a possibility
of declaring false positives, (3) the problem of band shift
(the phenomenon of DNA fragments from the same source
moving different distances during electrophoresis and thus
becoming misaligned), and the possibility that it might lead
to a false positive, and (4) situations where there are missing,
extra, or indistinct bands. Barney adds a claim that there
was no general acceptance of Cellmark's previous method of
using a ruler and a computerized formula to measure bands
(Cellmark now uses computer analysis).

These points are broadly addressed by the conclusion in
Axell, based on the prosecution's expert testimony in that
case, that “it is extremely unlikely if the procedures described
in Cellmark's protocol are followed that an erroneous
match could result from contamination or degradation of
the DNA sample, from incomplete or partial digestion by

the restriction enzyme, from star activity (where restriction
enzyme recognizes additional sites), or aberrant band
mobility as these phenomena would be detectable from the
results if not at an earlier stage or by appearance of the
autorad.” (People v. Axell, supra, 235 Cal.App.3d at p. 860.)
The court additionally concluded that “[a]ppellant's challenge
to the subjectivity of interpreting a match does not *814
invalidate the procedure” because “interpretation of bands on
an autorad is fairly straightforward and involves a minimal
amount of subjective analysis.” (/d., at pp. 864-865.)

The NRC report states there is a need for “an objective
and quantitative rule for deciding whether two samples
match.” (NRC rep., supra, at p. 54; see also id., at pp. 61,
72.) But, again, the report does not equate the absence of a
standardized rule with a lack of general acceptance as to the
matching step of DNA analysis. The use of match criteria in a
given case is properly addressed as part of the inquiry whether
“correct scientific procedures were used in the particular case.
[Citations.]” (People v. Kelly, supra, 17 Cal.3d at p. 30; see
post, pp.- 35-40.)

C. General Acceptance and Statistical Analysis
This brings us to the heart of these appeals, the question
whether the third step of DNA analysis—the determination
of a match's statistical significance—has received general
scientific acceptance.

1. The current scientific debate

There is currently a fundamental disagreement among
population geneticists concerning the determination of the
statistical significance of a match of DNA patterns. The
dispute was recently featured in a leading scientific journal,
Science, in which Richard C. Lewontin of Harvard University
and Daniel L. Hartl of Washington University attack
the reliability of DNA statistical analysis, while Ranajit
Chakraborty of the University of Texas and Kenneth K. Kidd
of Yale University defend it. (Lewontin & Hartl, Population
Genetics in Forensic DNA Typing (Dec. 20, 1991) Science, at
p- 1745 (hereafter Lewontin & Hartl); Chakraborty & Kidd,
The Utility of DNA Typing in Forensic Work (Dec. 20, 1991)
Science, at p. 1735 (hereafter Chakraborty & Kidd).)

Lewontin and Hartl question the reliability of the current
method of multiplying together the frequencies with which
each band representative of a DNA fragment appears in a
broad data base. The problem, they say, is that this method is
based on incorrect assumptions that (1) members of the racial
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groups represented by the broad data bases—Caucasians,
Blacks, and Hispanics—mate within their groups at random,
i.e., without regard to religion, ethnicity, and geography, and
(2) the DNA fragments identified by DNA processing behave
independently and thus are “independent in a statistical
sense”—i.e., in the language of population genetics, they are
in “ 'linkage equilibrium.' ”
1746.) *815

(Lewontin & Hartl, supra, at p.

Lewontin and Hartl claim that, contrary to the assumption
of random mating, ethnic subgroups within each data base
tend to mate endogamously (i.e., within a specific subgroup)
with persons of like religion or ethnicity or who live
within close geographical distance. Such endogamous mating
tends to maintain genetic differences between subgroups—
or substructuring—which existed when ancestral populations
emigrated to the United States and has not yet had sufficient
time to dissipate. As a result, the subgroups may have
substantial differences in the frequency of a given DNA
fragment—or VNTR allele—identified in the processing step
of DNA analysis. A given VNTR allele may be relatively
common in some subgroups but not in the broader data base.
(Lewontin & Hartl, supra, at pp. 1747-1749.)
There are purportedly two consequences of genetic
substructuring and subgroup differences in allele frequencies:
(1) it is inappropriate to use broad data bases to which
all Caucasians, Blacks, and Hispanics may be referred for
estimating frequencies, and (2) it is inappropriate to multiply
frequencies together, for want of linkage equilibrium. The
current multiplication method, using the Hardy-Weinberg
equation (which requires statistical independence within
a locus, or Hardy-Weinberg equilibrium) and the product
rule (which requires statistical independence across loci, or
linkage equilibrium) will be reliable only if there is extensive
study of VNTR allele frequencies in a wide variety of ethnic
subgroups. (Lewontin & Hartl, supra, at pp. 1748-1749.)

Lewontin and Hartl conclude that because the frequency
of a given VNTR allele may differ among subgroups,
reference to a broad data base may produce an inaccurate
frequency estimate for a defendant's subgroup. The current
multiplication method may greatly magnify the error. The
resulting probability for the defendant's entire DNA pattern
may be in error by two or more orders of magnitude (e.g., | in
7.8 million could really be 1 in 78,000). (Lewontin & Hartl,
supra, at p. 1749.)

Chakraborty and Kidd strongly disagree. They contend that
Lewontin and Hartl exaggerate both the extent of endogamy
in contemporary America and the effect of substructuring
on the reliability of DNA statistical analysis. They concede
there is substructuring (and thus variance of VNTR allele
frequencies) within the data bases, but assert its effect on
the reliability of frequency estimates is “trivial” and “cannot
be detected in practice.” (Chakraborty & Kidd, supra, at pp.
1736-1738.)

In an article introducing the Lewontin-Hartl and
Chakroborty-Kidd articles, Science describes Lewontin and
Hartl as “two of the leading lights of population genetics”
who “have the support of numerous colleagues.” (Roberts,
Fight Erupts Over DNA Fingerprinting (Dec. 20, 1991)
*816 at p. 1721 (hereafter Fight Erupts).) A

population geneticist at the University of California at Irvine

Science,

is said to agree “that the current statistical methods could
result in 'tremendous' errors and should not be used without
more empirical data.” (/d., at p. 1723.) The introductory
article describes the debate as “bitter” and “raging,” stating
that “tempers are flaring, charges and countercharges are
flying. ... []] Dispassionate observers, who are few and far
between, say that the technical arguments on both sides
have merit. ... [T]The debate is not about right and wrong
but about different standards of proof, with the purists on
one side demanding scientific accuracy and the technologists
on the other saying approximations are good enough.” (/d.,
at p. 1721.) Science concludes that the Lewontin-Hartl
and Chakraborty-Kidd articles “seem likely to reinforce the
notion that the [scientific] community is indeed divided”
under the Frye standard, although the issue may become moot
within a few years “with the expected introduction of even
more powerful DNA techniques ....” (/d., at p. 1723.)

The NRC report, which was released four months after
the Science articles, acknowledges there is a “[s]ubstantial
controversy” concerning the present method of statistical
analysis. (NRC rep., supra, at p. 74.) The report does not,
however, choose sides in the debate, but instead “assumel[s]
for the sake of discussion that population substructure may
exist....” (NRCrep., supra, at pp. 12, 80; see also id., atp. 94.)

2. The contentions in the present appeals
Briefing in the present appeals predated the appearance of
the Science articles and the NRC report, on which we have
solicited comment from the parties. (Gov. Code, § 68081.)
However, the challenges asserted by Howard and Barney to
the third step of DNA analysis, both below and on appeal,
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are essentially the same as the points raised by Lewontin and
Hartl. Howard and Barney claim there is no general scientific
acceptance as to (1) use of the Hardy-Weinberg equation in
light of genetic substructuring, (2) use of the product rule
and the assumption that probed-for DNA fragments are in
linkage equilibrium, (3) the size and composition of the FBI
and Cellmark data bases, (4) the failure to provide confidence
levels (i.e., upper and lower ranges) for frequency estimates,
and (5) the degree to which conservative calculation methods
employed by the FBI and Cellmark compensate for the
possibility of frequency underestimates. They also argue that
use of the product rule is precluded by People v. Collins
(1968) 68 Cal.2d 319, 327-329 [66 Cal.Rptr. 497, 438 P.2d
33], for want of an adequate evidentiary foundation or proof
of statistical independence. Barney adds a challenge to the
size of Cellmark's bin categories for base-pair lengths.

Each of these points is in some way covered in the Science
debate between Lewontin-Hartl and Chakraborty-Kidd. We
shall therefore address *817 appellants' claims by focusing
on that debate and its implications for the present appeals.

3. The applicability of Kelly-Frye
A threshold issue is whether the Kelly-Frye requirement of
general scientific acceptance applies at all to the statistical
calculation step of DNA analysis. If not, the current scientific
debate would go only to the weight of DNA evidence, not its
admissibility, and would be a matter for jury consideration.

The appellate court in Axell addressed the statistical issues
presented here, albeit before publication of the Science
articles. The court concluded that “since a match between
two DNA samples means little without data on probability,
the calculation of statistical probability is an integral part of
the process and the underlying method of arriving at that
calculation must pass muster under Kelly/Frye.” (People v.
Axell, supra, 235 Cal.App.3d at pp. 866-867.)

(7) We agree. The statistical calculation step is the pivotal
element of DNA analysis, for the evidence means nothing
without a determination of the statistical significance of
a match of DNA patterns. (NRC rep., supra, at p. 74.)
It is the expression of statistical meaning, stated in terms
of vanishingly small match probabilities, that makes the
evidence so compelling. To say that the frequency of
Howard's DNA pattern is 1 in 200 million in the Black
population is tantamount to saying his pattern is totally
unique, and thus only he could have been the source of the
crime scene bloodstains that did not match those of the victim.

To end the Kelly-Frye inquiry at the matching step, and
leave it to jurors to assess the current scientific debate
on statistical calculation as a matter of weight rather than
admissibility, would stand Kelly- Frye on its head. We would
be asking jurors to do what judges carefully avoid—decide
the substantive merits of competing scientific opinion as to
the reliability of a novel method of scientific proof. We
cannot reasonably ask the average juror to decide such arcane
questions as whether genetic substructuring and linkage
disequilibrium preclude use of the Hardy-Weinberg equation
and the product rule, when we ourselves have struggled
to grasp these concepts. The result would be predictable.
The jury would simply skip to the bottom line—the only
aspect of the process that is readily understood—and look
at the ultimate expression of match probability, without
competently assessing the reliability of the process by which
the laboratory got to the bottom line. This is an instance in
which the method of scientific proofis so impenetrable *818
that it would “ '...
in the eyes of a jury ...." [Citation.]” (People v. Kelly, supra,
17 Cal.3d at p. 32, quoting United States v. Addison (D.C.
Cir. 1974) 498 F.2d 741, 744 [162 App.D.C. 199].) It is
the task of scientists—not judges, and not jurors—to assess

assume a posture of mystic infallibility

reliability. “ 'The requirement of general acceptance in the
scientific community assures that those most qualified to
assess the general validity of a scientific method will have the

19

determinative voice. ...'” (Kelly, supra, at p. 31, italics added

by the Kelly court, quoting Addison, supra, at pp. 743-744.)

Might the statistical calculation step be distinguished from the
processing and matching steps for Kelly-Frye purposes on the
ground that only the first two steps produce novel scientific
evidence while the third step is merely interpretative? Again,
such an approach would subvert Kelly-Frye. The evidence
produced by DNA analysis is not merely the raw data
of matching bands on autoradiographs but encompasses
the ultimate expression of the statistical significance of a
match, in the same way that polygraph evidence is not
merely the raw data produced by a polygraph machine but
encompasses the operator's ultimate expression of opinion
whether the subject is telling the truth. Were we to terminate
the Kelly-Frye inquiry short of the interpretative steps in
new methods of scientific proof, Kelly-Frye would lose
much of its efficacy as a tool of “considerable judicial
caution” and of an “essentially conservative nature” that
is “deliberately intended to interpose a substantial obstacle
to the unrestrained admission of evidence based upon new
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scientific principles.” (People v. Kelly, supra, 17 Cal.3d at p.
31)

4. General scientific acceptance

Having concluded that Kelly-Frye applies to the statistical
calculation step of DNA analysis, we proceed to the Kelly-
Frye inquiry—whether the process of statistical calculation
employed by the FBI and Cellmark has gained general
acceptance in the field of population genetics. (People v.
Kelly, supra, 17 Cal.3d at p. 30; Frye v. United States, supra,
293 Fed. at p. 1014.)

The Science articles of December 1991 vividly demonstrate
not merely a current absence of general acceptance, but the
presence of a “bitter” and “raging” disagreement among
population geneticists. (Fight Erupts, supra, at p. 1721.)
According to Lewontin and Hartl, the statistical calculation
process is fundamentally flawed because—due to genetic
substructuring and linkage disequilibrium—the use of broad
data bases and the current multiplication method results in
unreliable frequency estimates that may be in error by two
or more orders of magnitude. In simple terms, the “bottom
line” expression of statistical significance in DNA analysis is
claimed to be tremendously unreliable. *819

Evidently, Lewontin and Hartl—along with their colleagues

(13N (BEL]

who agree with them—are significant in both * 'number

(1]

and “ 'expertise.' ” (People v. Reilly, supra, 196 Cal.App.3d
at p. 1134.) Science describes Lewontin and Hartl as “two
of the leading lights of population genetics” who “have
the support of numerous colleagues,” and quotes a third
population geneticist (Francisco Ayala) who agrees with the
above criticism. (Fight Erupts, supra, at p. 1721.) Lewontin

@

has been described by one of his colleagues as “ 'probably
regarded as the most important intellectual force in population
genetics alive.' ” (U.S. v. Yee (N.D.Ohio 1991) 134 F.R.D.
161, 181.) Similar criticisms of the statistical calculation
process of DNA analysis have been leveled by other scientists
in previous publications, some of which were admitted in
evidence below (e.g., Lander, DNA Fingerprinting on Trial
(June 15, 1989) Nature, at pp. 501, 504; Cohen, DNA
Fingerprinting for Forensic Identification: Potential Effects
on Data Interpretation of Subpopulation Heterogeneity and
Band Number Variability (1990) 46 Am. J. Hum. Genetics
358, 367), and in expert testimony at the Kelly-Frye hearings
in Howard (Laurence Mueller), in Barney (Steve Selvin and
Laurence Mueller) and in Axel/ (Diane Lavett, Charles Taylor,
Seymour Geisser, and Laurence Mueller). (People v. Axell,
supra, 235 Cal.Ap p.3d at pp. 850-851.)

Of course, Chakraborty and Kidd strongly disagree,
and according to Science they have “many scientific
supporters.” (Fight Erupts, supra, at p. 1721; see Risch &
Devlin, On the Probability of Matching DNA Fingerprints
(Feb. 7, 1992) Science, at p. 717.) (8) But the point is
not whether there are more supporters than detractors, or
whether (as the Attorney General and amici curiae claim)
the supporters are right and the detractors are wrong. The
point is that there is disagreement between two groups, each
significant in both number and expertise (a “[s]ubstantial
controversy,” in the words of the NRC report). (NRC rep.,
supra, at p. 74.) Even Science, which purportedly sought
balance in its coverage of this dispute by commissioning
the Chakraborty-Kidd article as a rebuttal to the Lewontin-
Hartl article (Roberts, Was Science Fair to its Authors?
(Dec. 20, 1991) Science, at p. 1722), recognized that the
competing articles “seem likely to reinforce the notion that
the [scientific] community is indeed divided” under the Frye
standard. (Fight Erupts, supra, at p. 1723.)

Our task under Kelly-Frye is not to choose sides in this dispute
over the reliability of the statistical calculation process. Once
we discern a lack of general scientific acceptance—which in
this instance is palpable—we have no choice but to exclude
the “bottom line” expression of statistical significance in its
current form.

We do not write on an entirely clean slate. The admissibility
of DNA analysis evidence has been litigated in many forums
*820 The statistical calculation
dispute, however, has not been judicially examined until quite

in the past few years.
recently.

The few published decisions exploring the question of general
acceptance on this point are in conflict. One court, applying
the Frye standard, concluded there is currently no general
acceptance as to the statistical calculation process, and thus
DNA analysis evidence is inadmissible. (Com. v. Curnin
(1991) 409 Mass. 218, 221-227 [565 N.E.2d 440, 442-445];
see also Caldwell v. State (1990) 260 Ga. 278 [393 S.E.2d 436,
444] [laboratory's statistical evidence inadmissible because
state failed to show data bases were in Hardy-Weinberg
equilibrium]; State v. Schwartz (Minn. 1989) 447 N.W.2d
422, 428-429 [exclusion of statistical probability evidence
necessary because of potentially exaggerated impact on
jury].) Another court concluded otherwise under an amplified
Frye standard, adopting a magistrate's finding that it is
“more likely than not” there is general acceptance as to
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statistical calculation, although the magistrate acknowledged
that “[s]cientists of indisputable national and international
repute and stature ... took diametrically opposed views on the
issue of general acceptability, and those views reflected the
division of opinion on the merits of the underlying scientific
disagreements.” (U.S. v. Yee, supra, 134 F.R.D. at p. 206;
see also U.S. v. Jakobetz, supra, 955 F.2d at pp. 791-800
[upholding finding of reliability under relaxed admissibility
standard less stringent than Frye]; Prater v. State (1991) 307
Ark. 180 [820 S.W.2d 429, 439] [upholding admission under
non-Frye standard based on trial evidence, but noting that

statistical calculation “is not a closed issue”].) 4

Other recent appellate decisions have found general
acceptance as to statistical calculation without
any discussion of disagreement among population
geneticists. (E.g., People v. Lipscomb (1991) 215
IIL.App.3d 413 [574 N.E.2d 1345, 1357].) In
addition, the parties have informed us of many
recent unpublished trial court decisions that have
reached conflicting conclusions as to general
acceptance of the statistical calculation process.

The appellate court in Axel/ found general acceptance as to
statistical calculation based on testimony by Kenneth K. Kidd
(one of the co-authors of the Chakraborty-Kidd article in
Science) and another geneticist. The court concluded, “the
prosecution showed that the method used by Cellmark in this
case to arrive at its data base and statistical probabilities was
generally accepted in the scientific community.” (People v.
Axell, supra, 235 Cal.App.3d at p. 868.)

Whatever the merits of the prior decisions on the
statistical calculation process—including Axell—the debate
that erupted in Science in December 1991 changes
the scientific landscape considerably, and demonstrates
indisputably that there is no general acceptance of the
current process. It has *821 become irrelevant how Axell
addressed this issue at the time of the decision's filing in
October 1991. The situation is somewhat analogous to a
“change in the attitude of the scientific community” which
undermines a previously correct judicial determination of
general acceptance. (People v. Kelly, supra, 17 Cal.3d at p.
32.) Simply put, Axell has been eclipsed on this point by
subsequent scientific developments. In reaching a conclusion
different from that in Axell, we do not express disagreement
with Axell's reasoning at the time, but rather have progressed
to a point on the continuum of scientific debate which neither

the Axell court nor the two trial courts in the present cases
could have anticipated.

5. The effect of no general acceptance

The Lewontin-Hartl article in Science concludes with a
famous query: “What Is To Be Done?” (Lewontin & Hartl,
supra, at p. 1749; see Lenin, What Is To Be Done? (1902).)
We confront the same question. More specifically, must the
absence of general scientific acceptance as to the current
statistical calculation aspect of DNA analysis result in total
exclusion of DNA evidence?

DNA analysis is a powerful forensic tool by any standard,
and a role for it in the process of criminal justice is
inevitable. Even Lewontin and Hartl concede its potential:
“Appropriately carried out and correctly interpreted, DNA
typing is possibly the most powerful innovation in forensics
since the development of fingerprinting in the last part of the
19th century.” (Lewontin & Hartl, supra, at p. 1746.)

Clearly, a match of DNA patterns is a matter of substantial
significance. (See NRC rep., supra, at p. 74 [“a match
between two DNA patterns can be considered strong evidence
that the two samples came from the same source.”].)
The statistical dispute is restricted to the extent of that
significance. There must be some common ground, some
sufficiently conservative method of determining statistical
significance, as to which there is general scientific agreement.
(See Caldwell v. State, supra, 260 Ga. 278 [393 S.E.2d at
pp. 443-444] [laboratory's calculation of 1 in 24 million
held inadmissible, but expert witness's “more conservative”
calculation of 1 in 250,000 held admissible].)

The NRC report on DNA analysis appears to point the way
to such common ground. The report proposes a method of
statistical calculation which accounts for the possibility of
population substructuring, eliminates ethnicity as a factor
in the calculation process, and permits the use of the
product rule while ensuring that probability estimates are
appropriately *822 conservative. The report proposes a
“ceiling frequency” approach, in which DNA samples from
15 to 20 homogeneous populations will be analyzed for
allele frequencies. In subsequent analysis of the DNA of a
suspect or crime scene sample, each allele will be assigned the
highest frequency that appears in the tested populations, or 5
percent, whichever is greater. These frequencies will then be
multiplied together using the product rule. (NRC rep., supra,
at pp. 12-13, 82-83, 95, 134.)
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Until the ceiling approach is in place, the report proposes
that the following interim methods should be used to report
frequencies. (1) Using a “counting principle” approach, the
frequency of a DNA pattern (e.g., zero) in an existing
data base should be reported. (2) Using a modified ceiling
approach, each allele should be assigned a frequency of either
the 95 percent “upper confidence limit” for its frequency in
existing data bases (wherein the true frequency has only a
5 percent chance of variance), or 10 percent, whichever is
larger, and a statistical calculation should then be made using
the product rule. (NRC rep., supra, at pp. 14-15, 91-92, 95;
see also p. 76.)

These proposals, however, do not solve the problem in the
present cases. The DNA evidence admitted in Howard and
Barney included frequency estimates based on statistical
calculations which have not received general scientific
acceptance. Even though the trial courts in these cases
could not have anticipated the controversy that subsequently
arose in the scientific community, this was still error, and
no amount of after-the-fact fine tuning of the statistical
calculation process can cure the error. The error infects the
underlying match evidence, which is incomplete without an
interpretation of its significance. (See NRC rep., supra, at
p. 74.) Thus, we have no alternative but to hold that the
DNA analysis evidence was inadmissible under Kelly-Frye,
for want of general scientific acceptance of the statistical
calculation process employed in these cases.

The question now at hand is whether the interim and future
methods of statistical calculation proposed by the NRC report
will be generally accepted by population geneticists. If, as
appears likely, this question is answered in the affirmative in
a future Kelly-Frye hearing, then DNA analysis evidence will
be admissible in California.

D. Use of Correct Scientific Procedures
The last DNA issue is whether the trial courts in Howard and
Barney erred by failing to receive evidence and determine,
as part of the Kelly-Frye inquiry, whether correct scientific
procedures were used when the DNA analysis was performed
in each particular case. *823

(9) The California Supreme Court held in Kelly that,
in addition to establishing the reliability (i.e., general
acceptance) of a new scientific technique and the
qualifications of expert witnesses, “the proponent of the
evidence must demonstrate that correct scientific procedures

were used in the particular case. [Citations.]” (People v. Kelly,

supra, 17 Cal.3d atp. 30.) This latter point is sometimes called
the “third prong” of Kelly-Frye.

Kelly was straightforward in prescribing the “correct
scientific procedures” inquiry. More recently, in People v.
Farmer (1989) 47 Cal.3d 888, 913 [254 Cal.Rptr. 508, 765
P.2d 940], the Supreme Court said, “Careless testing affects
the weight of the evidence and not its admissibility, and
must be attacked on cross-examination or by other expert
testimony.” The Supreme Court repeated this assertion in
People v. Cooper (1991) 53 Cal.3d 771, 814 [281 Cal.Rptr.
90, 809 P.2d 865]. The parties disagree as to the import of this
language.

The court in People v. Axell, supra, 235 Cal.App.3d at
page 862, concluded that in Farmer the Supreme Court “did
not intend to overrule the long-established 'third prong' of
Kelly that requires proof that correct scientific procedures
were used in the particular case. [Citation.]” The Axell court
distinguished Farmer on the ground that the defendant in
that case had not challenged the admissibility of a new
scientific procedure, but merely the manner in which a
procedure had been carried out. (4Axell, supra, at p. 862.)
The court reasoned, “Due to the complexity of the DNA
multisystem identification tests and the powerful impact that
this evidence may have on a jury, satisfying Frye alone
is insufficient to place this type of evidence before a jury
without a preliminary critical examination of the actual testing
procedures performed. [Citations.]” (4xell, supra, at p. 862.)
The court concluded, “we adhere to the traditional view that
the third prong of the Kelly test is also the subject of a pretrial
hearing on the question of admissibility.” (4xell, supra, at p.
862.)

We agree with the Axell court that the Supreme Court in
Peoplev. Farmer, supra, 47 Cal.3d 888, and People v. Cooper,
supra, 53 Cal.3d 771, did not intend to overrule the third
prong of Kelly-Frye. Indeed, in the post-Farmer case of
People v. Kaurish (1990) 52 Cal.3d 648, 688 [276 Cal.Rptr.
788, 802 P.2d 278], Justice Mosk, author of Farmer, in a
unanimous opinion for the court specifically listed “the use
of proper scientific procedures in the particular case” as an
inquiry to be made at a Kelly-Frye hearing. (Id., at p. 688.)
Further, any question created by Farmer and Cooper, and any
doubt as to the correctness of Axell's conclusion, is dispelled
by two post-Axell decisions in which the Supreme Court
reiterated the third prong of Kelly-Frye as an element of the
admissibility inquiry. *824
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In People v. Fierro (1991) 1 Cal.4th 173 [3 Cal.Rptr.2d
426, 821 P.2d 1302] (petn. for cert. pending), the defendant
challenged the admission of electrophoretic analysis of dried
bloodstains. The Supreme Court held that general scientific
acceptance had already been established by precedent, but
also made specific reference to the “third prong” of Kelly-
Frye, which the court described as “the application of
correct scientific procedures in the case under review.
[Citations.]” (Fierro, supra, at pp. 214-215.) The court held
the defendant had waived any objection as to the third prong
by stipulating that appropriate scientific procedures had been
used, but, “[i]n any event, defendant has not demonstrated any
deficiency in the testing procedures, or any act or omission
which might have affected the reliability of the results in this
case.” (Id., atp. 215.)

In People v. Ashmus (1991) 54 Cal.3d 932 [2 Cal.Rptr.2d
112, 820 P.2d 214] (petn. for cert. pending), the Supreme
Court said “admissibility” requires “testimony as to the
use of 'correct scientific procedures ... in the particular
case.' [Citation.]” (/d., at p. 970, quoting People v. Kelly,
supra, 17 Cal.3d at p. 30.) The court held there had been
sufficient expert testimony to prove the use of correct

scientific procedures in that case. (Ashmus, supra, at p. 972.)

These pronouncements in Fierro and Ashmus demonstrate
that the third prong of Kelly-Frye is alive and well, and is not
merely a question of weight but is an element of the Kelly-
Frye admissibility determination.

Once general acceptance is established by a published
appellate decision, it becomes a matter of precedent. (See
People v. Kelly, supra, 17 Cal.3d at p. 32.) The People
contend this doctrine should extend to and subsume the third
prong of Kelly-Frye, so that in subsequent cases a showing
that correct scientific procedures were used in the particular
case should no longer be a prerequisite to admissibility. This
notion, however, does not appear in any published decisions,
and is contrary to the mode of analysis employed in People
v. Fierro, supra, 1 Cal.4th at pages 214-215. Prior to the
decision in Fierro, the California Supreme Court had already
held that the new scientific technique at issue in Fierro
had achieved general acceptance. Nevertheless, in Fierro the
court addressed the defendant's third-prong claims. Had the
prior finding of general acceptance subsumed the third prong,
as the People would have it, then it would have been entirely
unnecessary for the Fierro opinion to do so.

Moreover, the survival of the third-prong inquiry is a matter
of simple common sense. If it is not established that correct
scientific procedures were used in the particular case, it
cannot be known whether the test actually conducted was the
one that has achieved general scientific acceptance. *825

We note, however, that although third-prong hearings will
survive a showing of general acceptance, they obviously will
not approach the level of complexity of a full-blown Kelly-
Frye hearing in which the question of general acceptance
is litigated. All that is necessary in the limited third-prong
hearing is a foundational showing that correct scientific

procedures were used. 3

The Minnesota Supreme Court reached a similar
conclusion in State v. Jobe (Minn. 1992) 486
N.W.2d 407. The court had ruled in a prior
case that “the principles underlying forensic DNA
RFLP testing” met the Frye test, but concluded in
Jobe that subsequent (though lesser) Frye hearings
would still be required “to determine whether
the specific DNA results offered for admission
as evidence were developed in compliance with
appropriate standards and controls.” (/d., at p.
419.) “While we believe, given the evolving
nature of this forensic specialty, a Frye hearing
is still required, that hearing should focus
only on whether the laboratory which did the
testing was in compliance with the appropriate
standards and controls. It should not be a forum
for challenging the basic DNA RFLP testing
procedures themselves.” (Id., at p. 420, fn.
omitted.)

The trial courts in Howard and Barney declined to conduct
a third-prong inquiry into the question whether correct
scientific procedures were used in the particular case. In light
of Fierro and Ashmus, this was error.

E. The Question of Prejudice

(10) We conclude the admission of the DNA analysis
evidence in the present cases was error for two reasons: (1) the
absence of general scientific acceptance as to the statistical
calculation process, and (2) lack of the third-prong inquiry.
The remaining question is whether the errors were prejudicial
or harmless. We find in both Howard and Barney that it is
not reasonably probable a different result would have been
reached absent the admission of the DNA evidence. (People
v. Watson (1956) 46 Cal.2d 818, 836 [299 P.2d 243].)
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1. People v. Howard

The significance of the DNA analysis evidence in Howard
was not just that it placed the defendant at the crime scene.
He admitted in his own trial testimony that he had been at
the victim's home. More importantly, it indicated Howard had
left bloodstains from his cut finger at the scene, supporting
the inference that he had been involved in a violent encounter
there.

This inference, however, did not depend solely on the DNA
evidence. It was amply supported by three other aspects of the
prosecutor's case.

First, Howard's wallet was found under some newspaper on
a bloodstained couch in the victim's home. This suggested
the wallet was deposited *826 during the course of a bloody
altercation, not innocently while Howard was looking for a
receipt.

Second, Howard's fingerprint was found on a postcard
located in an upstairs bedroom. Howard had no satisfactory
explanation for this; he merely claimed he had never been
in the bedroom, had not gone through the victim's personal
belongings, and could not say whether he had touched the
postcard. The fingerprint evidence supported the prosecutor's
theory that Howard had gone through the victim's belongings
after assaulting her, looking for money, and was being
untruthful in his testimony.

Third, the DNA analysis was not the only evidence linking
Howard to bloodstains in the victim's home. Conventional
blood group analysis indicated that Howard's blood and the
bloodstains located on the tile floor, the paper napkin found
in the cosmetics case, and the tissue found in the purse,
shared an unusual blood type found in only 1.2 persons out of
1,000 in the Black population. This expression of statistical
significance may not have been as overwhelming as the 1
in 200 million for the DNA evidence, but it was still quite

persuasive. 6

We recognize the irony in finding a frequency
estimate of 1.2 in 1,000 to be significant while
excluding DNA evidence which would have to
be in error by five or six orders of magnitude—

a degree of error not even claimed by Lewontin
and Hartl—to approach a reduced equivalence.
This does not, however, undermine our finding of
no general acceptance, but rather underscores the
need to find a low threshold of agreed statistical
significance for DNA evidence.

These factors constituted compelling circumstantial evidence
of guilt, rendering admission of the DNA evidence
superfluous and therefore harmless.

2. People v. Barney

The case against Barney without the DNA evidence was
compelling. Barney left his wallet in the victim's car. She
identified him at a lineup, at the preliminary examination,
and at trial. She identified two knives, one of which was the
knife seized from Barney's home. The seized BART ticket,
as well as the small change found in Barney's possession and
on his front porch, tied Barney to the offenses. Moreover,
in rendering its verdict the trial court expressly stated “that
in the final analysis, the same verdicts would have been
reached without any DNA evidence. ... [T]he recovery of the
wallet and the BART ticket coupled with the identification of
Mr. Barney by [the victim] were the most weighty items of
evidence in the case.” Thus, as in Howard, the admission of
the DNA evidence was superfluous and therefore harmless.
*827

V. Non-DNA Issues ¥

Part V of this opinion is not certified for
publication. (See fn., ante, at p. 798.)

VI. Disposition
The judgments are affirmed.

Merrill, Acting P. J., and Werdegar, J., concurred.

The petitions of both respondent and appellant for review by

the Supreme Court were denied November 25, 1992. Panelli,

J., was of the opinion that the petitions should be granted.
*828
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SUMMARY

A jury convicted defendant of voluntary manslaughter with
personal use of a firearm. Defendant had killed the man with
whom she had been living. She testified that the man had
frequently beaten her and threatened to kill her, and that she
shot him in self-defense. Defendant's testimony regarding
the man's abusive conduct and threats was corroborated,
as was her testimony that the victim shot at her the night
before the fatal shooting. In addition, an expert witness
testified that defendant suffered from an extreme pattern of
battered women's syndrome. The trial court instructed the
jury that it could consider the evidence regarding battered
women's syndrome in deciding whether defendant actually
believed it was necessary to kill in self-defense, but not in
deciding whether that belief was reasonable. (Superior Court
of Fresno County, No. 460768-5, A. Dennis Caeton, Judge.)
The Court of Appeal, Fifth Dist., No. F020267, remanded for
resentencing on the use enhancement, but otherwise affirmed
the judgment.

The Supreme Court reversed the judgment of the Court
of Appeal. The court held that the trial court erred
when it instructed the jury not to consider the battered
women's syndrome evidence in deciding whether defendant's
belief in her need to defend was reasonable. Evidence of
battered women's syndrome is generally relevant to the
reasonableness, as well as the subjective existence, of a
defendant's belief in the need to defend, and, to the extent it is
relevant, the jury may consider it in deciding both questions.
The proffered evidence was also relevant to defendant's
credibility, since it would have assisted the jury in objectively
analyzing defendant's claim of self-defense by dispelling
the commonly held misconception that a battered woman

was free to leave at any time and would have left if the
beatings were really that bad. The court also held that the trial
court's error was prejudicial, since the jury found defendant
guilty of voluntary manslaughter, not murder, and the jury's
request for clarification of the terms “subjectively honest”
and “objectively unreasonable” suggested the question of
unreasonable self-defense was critical. (Opinion by Chin,
J., with George, C. J., Mosk, Kennard, and Werdegar, JJ.,
concurring. Concurring opinions by Baxter and Werdegar,
JJ., and by Brown, J., with George, C. J., and Baxter, J.,
concurring.) *1074

HEADNOTES

Classified to California Digest of Official Reports

(M

Homicide § 27--Defenses--Self-defense.

For a killing to be in self-defense, the defendant must actually
and reasonably believe in the need to defend. If the belief
subjectively exists but is objectively unreasonable, there is
“imperfect self-defense,” i.e., the defendant is deemed to have
acted without malice and cannot be convicted of murder, but
can be convicted of manslaughter. To constitute “perfect self-
defense,” i.e., to exonerate the person completely, the belief
must also be objectively reasonable. The circumstances must
be sufficient to excite the fears of a reasonable person (Pen.
Code, §§ 197, subds. 2, 3; 198). Moreover, for either perfect
or imperfect self-defense, the fear must be of imminent harm.
The jury judges reasonableness from the point of view of
a reasonable person in the position of the defendant. To
do this, it must consider all the facts and circumstances in
determining whether the defendant acted in a manner in which
areasonable person would act in protecting his or her own life
or bodily safety. A defendant is entitled to have a jury take
into consideration all the elements in the case that might be
expected to operate on his or her mind.

(2a, 2b, 2¢)
Homicide § 49--Evidence--Admissibility--Self-defense--
Battered Women's Syndrome.

Battered women's syndrome has been defined as a series
of common characteristics that appear in women who are
abused physically and psychologically over an extended
period of time by the dominant male figure in their lives.
When a defendant kills her abuser and claims self-defense,
to effectively present the situation as perceived by the
defendant, and the reasonableness of her fear, the defense
has the option to explain her feelings to enable the jury to
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overcome stereotyped impressions about women who remain
in abusive relationships. It is appropriate that the jury be
given a professional explanation of the syndrome and its
effects on the woman through the use of expert testimony. The
jury must consider the defendant's situation and knowledge,
which makes the evidence relevant, but the ultimate question
is whether a reasonable person, not a reasonable battered
woman, would believe in the need to kill to prevent imminent
harm. Moreover, it is the jury, not the expert, that determines
whether the defendant's belief and, ultimately, her actions,
were objectively reasonable.

(3a, 3b)

Homicide § 49--Trial--Instructions--Self-defense--Battered
Women's Syndrome--To Show Objective Reasonableness of
Defendant's Belief in Need to Defend.

In a murder prosecution in which *1075 defendant claimed
that she killed the man who lived with her in self-defense, and
also presented expert testimony regarding battered women's
syndrome to support her claim, the trial court erred when
it instructed the jury to consider the battered women's
syndrome evidence in deciding whether defendant actually
believed it was necessary to kill in self-defense, but not
in deciding whether that belief was reasonable. Evidence
of battered women's syndrome is generally relevant to the
reasonableness, as well as the subjective existence, of a
defendant's belief in the need to defend, and, to the extent it is
relevant, the jury may consider it in deciding both questions.
Defendant's expert testified that the violence can escalate and
that a battered woman can become increasingly sensitive to
the abuser's behavior, testimony that could have significantly
affected the jury's evaluation of the reasonableness of
defendant's fear for her life. The proffered evidence was also
relevant to defendant's credibility, since it would have assisted
the jury by dispelling the commonly held misconception that
a battered woman would have left if the beatings were really
that bad.

[See 1 Witkin, Cal. Evidence (3d ed. 1986) § 493A. See also
Admissibility of expert or opinion testimony on battered wife
or battered women's syndrome, note, 18 A.L.R.4th 1153.]

4)

Lewdness, Indecency, and Obscenity § 26.2--Lewd Acts With
Children-- Prosecution--Expert Testimony.

Expert testimony regarding parental reluctance to report child
molestation is admissible to bolster a witness's credibility.
Most jurors, fortunately, have been spared the experience

of being the parent of a sexually molested child. Lacking
that experience, jurors can rely only on their intuition or on
relevant evidence introduced at trial. Evidence that parents
often do not report child molestation would therefore assist
the trier of fact by giving the jurors information they need to
objectively evaluate the witness's credibility.

)

Homicide § 110--Appeal--Harmless and Reversible Error--
Instructions-- Regarding Evidence of Battered Women's
Syndrome.

In a murder prosecution in which defendant claimed that
she killed the man who lived with her in self-defense, the
trial court's error in instructing the jury not to consider
expert testimony regarding the battered women's syndrome
in deciding the reasonableness of defendant's belief in the
need to defend was prejudicial. This instructional error
did not unconstitutionally deprive defendant of her right
to present a defense or deny her equal protection of the
laws; therefore, the standard of review was not whether the
error was harmless beyond *1076 a reasonable doubt, but
rather whether there was a reasonable probability the error
affected the verdict adversely to defendant. Nevertheless,
under this standard, the error was prejudicial, since the
jury found defendant guilty of voluntary manslaughter,
not murder, and the jury's request for clarification of the
terms “subjectively honest” and “objectively unreasonable”
suggested the question of unreasonable self-defense was
critical. If so, guilt or innocence hinged on the precise issue-
objective reasonableness-on which the court told the jury not
to consider the battered women's syndrome evidence. Overall,
the evidence, including defendant's corroborated testimony
that the victim shot at her the night before, presented a
plausible case for perfect self-defense.
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CHIN, J.

The Legislature has decreed that, when relevant, expert

testimony regarding “battered women's syndrome” is
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generally admissible in a criminal action. (Evid. Code, §
1107.) We must determine the purposes for which a jury may
consider this evidence when offered to support a claim of self-
defense to a murder charge.

The trial court instructed that the jury could consider the
evidence in deciding whether the defendant actually believed
it was necessary to kill in self-defense, but not in deciding
whether that belief was reasonable. The instruction was
erroneous. Because evidence of battered women's syndrome
may help the jury understand the circumstances in which
the defendant found herself at the time of the killing, it
is relevant to the reasonableness of her belief. Moreover,
because defendant testified, the evidence was relevant to
her credibility. The trial court should have allowed the
jury to consider *1077 this testimony in deciding the
reasonableness as well as the existence of defendant's belief
that killing was necessary.

Finding the error prejudicial, we reverse the judgment of the
Court of Appeal.

I. The Facts

A. Prosecution Evidence

During the evening of March 28, 1992, defendant shot and
killed Albert Hampton in their Fresno home. Officer Reagan
was the first on the scene. A neighbor told Reagan that the
couple in the house had been arguing all day. Defendant soon
came outside appearing upset and with her hands raised as
if surrendering. She told Officer Reagan, “I shot him. That's
right, I shot him. I just couldn't take him beating on me no
more.” She led the officer into the house, showed him a .357
magnum revolver on a table, and said, “There's the gun.”
Hampton was on the kitchen floor, wounded but alive.

A short time later, defendant told Officer Reagan, “He
deserved it. I just couldn't take it anymore. I told him to stop
beating on me.” “He was beating on me, so I shot him. I told
him I'd shoot him if he ever beat on me again.” A paramedic
heard her say that she wanted to teach Hampton “a lesson.”
Defendant told another officer at the scene, Officer Terry, “I'm
fed up. Yeah, I shot him. I'm just tired of him hitting me. He
said, "You're not going to do nothing about it.' I showed him,
didn't I? I shot him good. He won't hit anybody else again. Hit
me again; [ shoot him again. I don't care if I go to jail. Push
come to shove, I guess people gave it to him, and, kept hitting
me. | warned him. I warned him not to hit me. He wouldn't
listen.”

Officer Terry took defendant to the police station, where
she told the following story. The day before the shooting,
Hampton had been drinking. He hit defendant while they
were driving home in their truck and continued hitting her
when they arrived. He told her, “T'll kill you,” and shot at
her. The bullet went through a bedroom window and struck a
tree outside. The day of the shooting, Hampton “got drunk,”
swore at her, and started hitting her again. He walked into
the kitchen. Defendant saw the gun in the living room and
picked it up. Her jaw hurt, and she was in pain. She pointed
the gun at Hampton and said, “You're not going to hit me
anymore.” Hampton said, “What are you doing?” Believing
that Hampton was about to pick something up to hit her with,
she shot him. She then put the gun down and went outside to
wait for the police.

Hampton later died of a gunshot wound to his chest. The
neighbor who spoke with Officer Reagan testified that shortly
before the shooting, she *1078 heard defendant, but not
Hampton, shouting. The evening before, the neighbor had
heard a gunshot. Defendant's blood contained no drugs but
had a blood-alcohol level of .17 percent. Hampton's blood
contained no drugs or alcohol.

B. Defense Evidence
Defendant claimed she shot Hampton in self-defense. To
support the claim, the defense presented first expert testimony
and then nonexpert testimony, including that of defendant
herself.

1. Expert Testimony

Dr. Lee Bowker testified as an expert on battered women's
syndrome. The syndrome, he testified, “is not just a
psychological construction, but it's a term for a wide variety
of controlling mechanisms that the man or it can be a woman,
but in general for this syndrome it's a man, uses against the
woman, and for the effect that those control mechanisms
have.”

Dr. Bowker had studied about 1,000 battered women and
found them often inaccurately portrayed “as cardboard
figures, paper-thin punching bags who merely absorb the
violence but didn't do anything about it.” He found that
battered women often employ strategies to stop the beatings,
including hiding, running away, counterviolence, seeking the
help of friends and family, going to a shelter, and contacting
police. Nevertheless, many battered women remain in the
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relationship because of lack of money, social isolation, lack
of self-confidence, inadequate police response, and a fear
(often justified) of reprisals by the batterer. “The battering
man will make the battered woman depend on him and
generally succeed at least for a time.” A battered woman
often feels responsible for the abusive relationship, and “she
just can't figure out a way to please him better so he'll stop
beating her.” In sum, “It really is the physical control of
the woman through economics and through relative social
isolation combined with the psychological techniques that
make her so dependent.”

Many battered women go from one abusive relationship to
another and seek a strong man to protect them from the
previous abuser. “[W]ith each successful victimization, the
person becomes less able to avoid the next one.” The violence
can gradually escalate, as the batterer keeps control using ever
more severe actions, including rape, torture, violence against
the woman's loved ones or pets, and death threats. Battered
women sense this escalation. In Dr. Bowker's “experience
with battered women who Kkill in self-defense their abusers,
it's always related to their perceived change of *1079 what's
going on in a relationship. They become very sensitive to what
sets off batterers. They watch for this stuff very carefully.
[] ... Anybody who is abused over a period of time becomes
sensitive to the abuser's behavior and when she sees a change
acceleration begin in that behavior, it tells them something is
going to happen ....”

Dr. Bowker interviewed defendant for a full day. He believed
she suffered not only from battered women's syndrome, but
also from being the child of an alcoholic and an incest
victim. He testified that all three of defendant's partners before
Hampton were abusive and significantly older than she.

Dr. Bowker described defendant's relationship with Hampton.
Hampton was a 49-year-old man who weighed almost twice
as much as defendant. The two had a battering relationship
that Dr. Bowker characterized as a “traditional cycle of
violence.” The cycle included phases of tension building,
violence, and then forgiveness-seeking in which Hampton
would promise not to batter defendant any more and she
would believe him. During this period, there would be
occasional good times. For example, defendant told Dr.
Bowker that Hampton would give her a rose. “That's one of
the things that hooks people in. Intermittent reinforcement is
the key.” But after a while, the violence would begin again.
The violence would recur because “basically ... the woman
doesn't perfectly obey. That's the bottom line.” For example,

defendant would talk to another man, or fail to clean house
“just so.”

The situation worsened over time, especially when Hampton
got off parole shortly before his death. He became more
physically and emotionally abusive, repeatedly threatened
defendant's life, and even shot at her the night before his
death. Hampton often allowed defendant to go out, but she
was afraid to flee because she felt he would find her as he
had in the past. “He enforced her belief that she can never
escape him.” Dr. Bowker testified that unless her injuries were
so severe that “something absolutely had to be treated,” he
would not expect her to seek medical treatment. “That's the
pattern of her life ....”

Dr. Bowker believed defendant's
experiences. In his opinion, she suffered from battered

description of her

women's syndrome in “about as extreme a pattern as you
could find.”

2. Nonexpert Testimony

Defendant confirmed many of the details of her life and
relationship with Hampton underlying Dr. Bowker's opinion.
She testified that her father *1080 forcefully molested her
from the time she was seven years old until she was fifteen.
She described her relationship with another abusive man as
being like “Nightmare on Elm Street.” Regarding Hampton,
she testified that they often argued and that he beat her
regularly. Both were heavy drinkers. Hampton once threw a
can of beer at her face, breaking her nose. Her dental plates
hurt because Hampton hit her so often. He often kicked her,
but usually hit her in the back of the head because, he told
her, it “won't leave bruises.” Hampton sometimes threatened
to kill her, and often said she “would live to regret it.” Matters
got worse towards the end.

The evening before the shooting, March 27, 1992, Hampton
arrived home “very drunk.” He yelled at her and called her
names. At one point when she was standing by the bedroom
window, he fired his .357 magnum revolver at her. She
testified, “He didn't miss me by much either.” She was “real
scared.”

The next day, the two drove into the mountains. They argued,
and Hampton continually hit her. While returning, he said that
their location would be a good place to kill her because “they
wouldn't find [her] for a while.” She took it as a joke, although
she feared him. When they returned, the arguing continued.
He hit her again, then entered the kitchen. He threatened,
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“This time, bitch, when I shoot at you, I won't miss.” He came
from the kitchen and reached for the gun on the living room
table. She grabbed it first, pointed it at him, and told him “that
he wasn't going to hit [her].” She backed Hampton into the
kitchen. He was saying something, but she did not know what.
He reached for her hand and she shot him. She believed he
was reaching for the gun and was going to shoot her.

defendant's

testified about

relationship with Hampton, his abusive conduct in general,

Several other witnesses
and his physical abuse of, and threats to, defendant in
particular. This testimony generally corroborated defendant's.
A neighbor testified that the night before the shooting,
she heard a gunshot. The next morning, defendant told the
neighbor that Hampton had shot at her, and that she was
afraid of him. After the shooting, investigators found a
bullet hole through the frame of the bedroom window and a
bullet embedded in a tree in line with the window. Another
neighbor testified that shortly before hearing the shot that
killed Hampton, she heard defendant say, “Stop it, Albert.
Stop it.”

C. Procedural History
Defendant was charged with murder with personal use of
a firecarm. At the end of the prosecution's case-in-chief, the
court granted defendant's motion under Penal Code section
1118.1 for acquittal of first degree murder. *1081

The court instructed the jury on second degree murder
and both voluntary and involuntary manslaughter. It also
instructed on self-defense, explaining that an actual and
reasonable belief that the killing was necessary was a
complete defense; an actual but unreasonable belief was a
defense to murder, but not to voluntary manslaughter. In
determining reasonableness, the jury was to consider what
“would appear to be necessary to a reasonable person in a
similar situation and with similar knowledge.”

The court also instructed:

“Evidence regarding Battered Women's Syndrome has
been introduced in this case. Such evidence, if believed,
may be considered by you only for the purpose of
determining whether or not the defendant held the necessary
subjective honest [belief] which is a requirement for both
perfect and imperfect self-defense. However, that same
evidence regarding Battered Women's Syndrome may not
be considered or used by you in evaluating the objective
reasonableness requirement for perfect self-defense.

“Battered Women's Syndrome seeks to describe and explain
common reactions of women to that experience. Thus, you
may consider the evidence concerning the syndrome and its
effects only for the limited purpose of showing, if it does
show, that the defendant's reactions, as demonstrated by the
evidence, are not inconsistent with her having been physically
abused or the beliefs, perceptions, or behavior of victims of
domestic violence.”

During deliberations, the jury asked for and received
clarification of the terms “subjectively honest and objectively
unreasonable.” It found defendant guilty of voluntary
manslaughter with personal use of a firearm. The court
sentenced defendant to prison for eight years, consisting of
the lower term of three years for manslaughter, plus the
upper term of five years for firearm use. The Court of
Appeal remanded for resentencing on the use enhancement,
but otherwise affirmed the judgment.

We granted defendant's petition for review.

I1. Discussion

A. Background
With an exception not relevant here, Evidence Code section
1107, subdivision (a), makes admissible in a criminal action
expert testimony regarding “battered women's syndrome,
including the physical, emotional, or mental *1082 effects
upon the beliefs, perceptions, or behavior of victims of
domestic violence ....” Under subdivision (b) of that section,
the foundation for admission is sufficient “if the proponent
of the evidence establishes its relevancy and the proper

qualifications of the expert witness.” ! Defendant presented
the evidence to support her claim of self-defense. It is
undisputed that she established the proper qualifications of
the expert witness. The only issue is to what extent defendant
established its “relevancy.” To resolve this question we must
examine California law regarding self-defense.

Evidence Code section 1107 was adopted in 1991,
effective January 1, 1992. (Stats. 1991, ch. 812,
§ 1.) It currently provides: “(a) In a criminal
action, expert testimony is admissible by either
the prosecution or the defense regarding battered
including the physical,

women's syndrome,
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emotional, or mental effects upon the beliefs,
perceptions, or behavior of victims of domestic
violence, except when offered against a criminal
defendant to prove the occurrence of the act or
acts of abuse which form the basis of the criminal
charge.

“(b) The foundation shall be sufficient for
admission of this expert testimony if the proponent
of the evidence establishes its relevancy and the
proper qualifications of the expert witness. Expert
opinion testimony on battered women's syndrome
shall not be considered a new scientific technique
whose reliability is unproven.

“(c) For purposes of this section, 'abuse' is defined
in Section 6203 of the Family Code and 'domestic
violence' is defined in Section 6211 of the Family
Code.

“(d) This section is intended as a rule of evidence
only and no substantive change affecting the Penal
Code is intended.”

(1) For killing to be in self-defense, the defendant must
actually and reasonably believe in the need to defend. (People
v. Flannel (1979) 25 Cal.3d 668, 674 [160 Cal.Rptr. 84, 603
P.2d 1].) If the belief subjectively exists but is objectively
unreasonable, there is “imperfect self-defense,” i.e., “the
defendant is deemed to have acted without malice and
cannot be convicted of murder,” but can be convicted of
manslaughter. (In re Christian S. (1994) 7 Cal.4th 768, 783
[30 Cal.Rptr.2d 33, 872 P.2d 574].)2 To constitute “perfect

>

self-defense,” i.e., to exonerate the person completely, the
belief must also be objectively reasonable. (/d. at p. 783;
see also People v. Aris (1989) 215 Cal.App.3d 1178, 1186
[264 Cal.Rptr. 167].) As the Legislature has stated, “[T]he
circumstances must be sufficient to excite the fears of a
. (Pen. Code, § 198; see also § 197,

subds. 2, 3.) Moreover, for either perfect or imperfect self-

reasonable person ...

defense, the fear must be of imminent harm. “Fear of future
harm—no matter how great the fear and no matter how great
the likelihood of the harm—will not suffice. The defendant's
fear must be of imminent danger to life or great bodily
injury.” (In re Christian S., supra, 7 Cal.4th at p. 783, italics
in original.)

People v. Flannel, supra, 25 Cal.3d 668, and other
cases referred to an “honest belief,” but in /n re
Christian S., supra, 7 Cal.4th at page 773, we
expressed a preference for “the more precise term
'actual belief.' ” (Italics in original.)

Although the belief in the need to defend must be objectively
reasonable, a jury must consider what “would appear to be
necessary to a reasonable *1083 person in a similar situation
and with similar knowledge ....” (CALJIC No. 5.50.) It judges
reasonableness “from the point of view of a reasonable person
in the position of defendant ....” (People v. McGee (1947) 31
Cal.2d 229, 238 [187 P.2d 706].) To do this, it must consider
all the “' facts and circumstances ... in determining whether
the defendant acted in a manner in which a reasonable man
would act in protecting his own life or bodily safety. « '
” (People v. Moore (1954) 43 Cal.2d 517, 528 [275 P.2d 485],
italics in original.) As we stated long ago, “... a defendant
is entitled to have a jury take into consideration all the
elements in the case which might be expected to operate on
his mind ....” (People v. Smith (1907) 151 Cal. 619, 628 [91

P.511].)

We recently discussed this question in a different context. In
People v. Ochoa (1993) 6 Cal.4th 1199 [26 Cal.Rptr.2d 23,
864 P.2d 103], the defendant was convicted of gross vehicular
manslaughter while intoxicated. The offense requires “gross
negligence,” the test for which is “ 'objective: whether a
reasonable person in the defendant's position would have been
aware of the risk involved. [Citation.]' [Citation.]” (/d. at p.
1204, quoting People v. Bennett (1991) 54 Cal.3d 1032, 1036
[2 Cal.Rptr.2d 8, 819 P.2d 849].) The defendant argued that,
“because the test of gross negligence is an objective one ...,
evidence of his own subjective state of mind was irrelevant
and unduly prejudicial.” (People v. Ochoa, supra, at p. 1205,
italics in original.) We disagreed. “In determining whether a
reasonable person in defendant's position would have been
aware of the risks, the jury should be given relevant facts as to
what defendant knew, including his actual awareness of those
risks.” (Ibid., italics in original.) “[ A]lthough the test for gross
negligence was an objective one, '[t]he jury should therefore
consider all relevant circumstances .... [Citations.]' ” (/bid.,
quoting People v. Bennett, supra, 54 Cal.3d at p. 1038.)

What we said in Ochoa about the defendant's actual
awareness applies to this case. Although the ultimate test
of reasonableness is objective, in determining whether
a reasonable person in defendant's position would have
believed in the need to defend, the jury must consider all of
the relevant circumstances in which defendant found herself.

With these principles in mind, we now consider the relevance
of evidence of battered women's syndrome to the elements of
self-defense.
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B. Battered Women's Syndrome 3

(2a) Battered women's syndrome ‘“has been defined as 'a
series of common characteristics that appear in women who
are abused physically and *1084 psychologically over an
extended period of time by the dominant male figure in their
lives.! (State v. Kelly (1984) 97 N.J. 178, 193 [478 A.2d
364, 371]; see also People v. Aris (1989) 215 Cal.App.3d
1178, 1194 [264 Cal.Rptr. 167] [' a pattern of psychological
symptoms that develop after somebody has lived in a
battering relationship® ']; Note, Battered Women Who Kill
Their Abusers (1993) 106 Harv.L.Rev. 1574, 1578 ['a ’pattern
of responses and perceptions presumed to be characteristic
of women who have been subjected to continuous physical
abuse by their mate[s]* '].)” (People v. Romero (1994) 8
Cal.4th 728, 735, fn. 1 [35 Cal.Rptr.2d 270, 883 P.2d 388].)

We use the term “battered women's syndrome”
because Evidence Code section 1107 and the cases
use that term. We note, however, that according to
amici curiae California Alliance Against Domestic

3

Violence et al., “... the preferred term among
many experts today is 'expert testimony on
battering and its effects' or 'expert testimony on
battered women's experiences.' Domestic violence
experts have critiqued the phrase 'battered women's
syndrome' because (1) it implies that there is one
syndrome which all battered women develop, (2)
it has pathological connotations which suggest that
battered women suffer from some sort of sickness,
(3) expert testimony on domestic violence refers
to more than women's psychological reactions to
violence, (4) it focuses attention on the battered
woman rather than on the batterer's coercive and
controlling behavior and (5) it creates an image of
battered women as suffering victims rather than as
active survivors.” (Fns. omitted.)

(3a) The trial court allowed the jury to consider the battered
women's syndrome evidence in deciding whether defendant
actually believed she needed to kill in self-defense. The
question here is whether the evidence was also relevant on the
reasonableness of that belief. Two Court of Appeal decisions
have considered the relevance of battered women's syndrome
evidence to a claim of self-defense.

People v. Aris, supra, 215 Cal.App.3d at page 1185, applied
“the law of self-defense in the context of a battered woman
killing the batterer while he slept after he had beaten the
killer and threatened serious bodily injury and death when

he awoke.” There, unlike here, the trial court refused to
instruct the jury on perfect self-defense, but it did instruct on
imperfect self-defense. The appellate court upheld the refusal,
finding that “defendant presented no substantial evidence that
a reasonable person under the same circumstances would
have perceived imminent danger and a need to kill in self-

defense.” (/d. at p. 1192.)4 The trial court admitted some
evidence of battered women's syndrome, but the defendant
argued that it erred “by excluding expert testimony (1)
that defendant was a battered woman based on the expert's
psychological evaluation of the defendant and (2) 'explaining
how the psychological impact of being a battered woman
affected her perception of danger at the time she shot her
husband.'” (People v. Aris, supra,215 Cal.App.3datp. 1193.)
*1085

This case presents no issue as to when the
instructions are necessary because the court did
instruct on both perfect and imperfect self-defense.
Unlike People v. Aris, supra, 215 Cal.App.3d
1178, there was substantial evidence here that
defendant reasonably feared imminent harm. (See
In re Christian S., supra, 7 Cal.4th at p. 783.)

Although the trial court did not instruct on perfect
self-defense, the appellate court first concluded that
battered women's syndrome evidence is not relevant
to the reasonableness element. “[TThe questions of the
reasonableness of a defendant's belief that self-defense is
necessary and of the reasonableness of the actions taken in
self-defense do not call for an evaluation of the defendant's
subjective state of mind, but for an objective evaluation
of the defendant's assertedly defensive acts. California law
expresses the criterion for this evaluation in the objective
terms of whether a reasonable person, as opposed to the
defendant, would have believed and acted as the defendant
did. We hold that expert testimony about a defendant's state of
mind is not relevant to the reasonableness of the defendant's
self-defense.” (People v. Aris, supra, 215 Cal.App.3d at p.
1196, italics in original.)

The court then found the evidence “highly relevant to the
first element of self-defense-defendant's actual, subjective
perception that she was in danger and that she had to kill
her husband to avoid that danger.... [{] The relevance to the
defendant's actual perception lies in the opinion's explanation
of how such a perception would reasonably follow from the
defendant's experience as a battered woman. This relates to
the prosecution's argument that such a perception of imminent
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danger makes no sense when the victim is asleep and a way
of escape open and, therefore, she did not actually have that
perception.” (People v. Aris, supra, 215 Cal.App.3d at p.
1197.) The trial court thus erred in not admitting the testimony
to show “how the defendant's particular experiences as
a battered woman affected her perceptions of danger, its
imminence, and what actions were necessary to protect
herself.” (/d. at p. 1198.)

Concerned “that the jury in a particular case may misuse
such evidence to establish the reasonableness requirement for
perfect self-defense, for which purpose it is irrelevant,” the
Aris court stated that, “upon request whenever the jury is
instructed on perfect self-defense, trial courts should instruct
that such testimony is relevant only to prove the honest belief
requirement for both perfect and imperfect self-defense, not
to prove the reasonableness requirement for perfect self-
defense.” (People v. Aris, supra, 215 Cal.App.3d at p. 1199.)
The trial court gave such an instruction here, thus creating the
issue before us.

In People v. Day (1992) 2 Cal.App.4th 405 [2 Cal.Rptr.2d
916], the defendant moved for a new trial following her
conviction of involuntary manslaughter. Supported by an
affidavit by Dr. Bowker, she argued that her attorney should
have presented evidence of battered women's syndrome to
aid her claim of self-defense. Relying on Aris, the appellate
court first found *1086 that the evidence would not have
been relevant to show the objective reasonableness of the
defendant's actions. (People v. Day, supra, at pp. 414-415.)
It also found, however, that the evidence would have been
admissible to rehabilitate the defendant's credibility as a
witness. (/d. at pp. 415-419.) Finding that counsel's failure to
present the evidence was prejudicial, the court reversed the
judgment. (/d. at pp. 419-420.)

The Attorney General argues that People v. Aris, supra, 215
Cal.App.3d 1178, and People v. Day, supra, 2 Cal.App.4th
405, were correct that evidence of battered women's
syndrome is irrelevant to reasonableness. We disagree.
Those cases too narrowly interpreted the reasonableness
element. Aris and Day failed to consider that the jury, in
determining objective reasonableness, must view the situation
from the defendant's perspective. Here, for example, Dr.
Bowker testified that the violence can escalate and that a
battered woman can become increasingly sensitive to the
abuser's behavior, testimony relevant to determining whether
defendant reasonably believed when she fired the gun that
this time the threat to her life was imminent. Indeed, the

prosecutor argued that, “from an objective, reasonable man's
standard, there was no reason for her to go get that gun.
This threat that she says he made was like so many threats
before. There was no reason for her to react that way.”
Dr. Bowker's testimony supplied a response that the jury
might not otherwise receive. As violence increases over time,
and threats gain credibility, a battered person might become
sensitized and thus able reasonably to discern when danger
is real and when it is not. “[T]he expert's testimony might
also enable the jury to find that the battered [woman] ...
is particularly able to predict accurately the likely extent
of violence in any attack on her. That conclusion could
significantly affect the jury's evaluation of the reasonableness
of defendant's fear for her life.” (State v. Kelly (1984) 97 N.J.
178 [478 A.2d 364, 378], italics added, fn. omitted.)

(2b) The Attorney General concedes that Hampton's behavior
towards defendant, including prior threats and violence, was
relevant to reasonableness (see People v. Minifie (1996) 13
Cal.4th 1055, 1065 [56 Cal.Rptr.2d 133, 920 P.2d 1337]),
but distinguishes between evidence of this behavior—which
the trial court fully admitted—and expert testimony about
its effects on defendant. The distinction is untenable. “To
effectively present the situation as perceived by the defendant,
and the reasonableness of her fear, the defense has the
option to explain her feelings to enable the jury to overcome
stereotyped impressions about women who remain in abusive
relationships. It is appropriate that the jury be given a
professional explanation of the battering syndrome and its
effects on the woman through the use of expert testimony.
[Citation.]” (State v. Allery (1984) 101 Wn.2d 591 [682 P.2d
312,316].) *1087

The Attorney General also argues that allowing consideration
of this testimony would result in an undesirable “battle of
the experts” and raises the specter of other battles of experts
regarding other syndromes. The Legislature, however, has
decided that, if relevant, expert evidence on battered women's
syndrome is admissible. (Evid. Code, § 1107.) We have found
it relevant; it is therefore admissible. We express no opinion
on the admissibility of expert testimony regarding other
possible syndromes in support of a claim of self-defense, but
we rest today's holding on Evidence Code section 1107.

Contrary to the Attorney General's argument, we are not
changing the standard from objective to subjective, or
replacing the reasonable “person” standard with a reasonable
“battered woman” standard. Our decision would not, in

(T3]

another context, compel adoption of a “ 'reasonable gang
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member' standard.” Evidence Code section 1107 states “arule
of evidence only” and makes “no substantive change.” (Evid.
Code, § 1107, subd. (d).) The jury must consider defendant's
situation and knowledge, which makes the evidence relevant,
but the ultimate question is whether a reasonable person, not
a reasonable battered woman, would believe in the need to
kill to prevent imminent harm. Moreover, it is the jury, not
the expert, that determines whether defendant's belief and,
ultimately, her actions, were objectively reasonable.

(3b) Battered women's syndrome evidence was also relevant
to defendant's credibility. It “would have assisted the jury
in objectively analyzing [defendant's] claim of self-defense
by dispelling many of the commonly held misconceptions
about battered women.” (People v. Day, supra, 2 Cal.App.4th
at p. 416.) For example, in urging the jury not to believe
defendant's testimony that Hampton shot at her the night
before the killing, the prosecutor argued that “if this defendant
truly believed that [Hampton] had shot at her, on that night,
I mean she would have left.... [] If she really believed that
he had tried to shoot her, she would not have stayed.” Dr.

[T3N]

Bowker's testimony “ 'would help dispel the ordinary lay
person's perception that a woman in a battering relationship is
free to leave at any time. The expert evidence would counter
any “common sense conclusions by the jury that if the
beatings were really that bad the woman would have left her
husband much earlier. Popular misconceptions about battered
women would be put to rest ....' ” (People v. Day, supra, 2
Cal.App.4th at p. 417, quoting State v. Hodges (1986) 293
Kan. 63 [716 P.2d 563, 567].) “[1]f the jury had understood
[defendant's] conduct in light of [battered women's syndrome]
evidence, then the jury may well have concluded her version
of the events was sufficiently credible to warrant an acquittal
on the facts as she related them.” (People v. Day, supra, 2

Cal.App.4th at p. 415.) *1088

(4) As Day recognizes, People v. McAlpin (1991) 53 Cal.3d
1289 [283 Cal.Rptr. 382, 812 P.2d 563] supports this
conclusion. There we held that expert testimony regarding
parental reluctance to report child molestation was admissible
to bolster a witness's credibility: “Most jurors, fortunately,
have been spared the experience of being the parent of a
sexually molested child. Lacking that experience, jurors can
rely only on their intuition or on relevant evidence introduced
at trial.... [Evidence that parents often do not report child
molestation] would therefore 'assist the trier of fact' (Evid.
Code, § 801, subd. (a)) by giving the jurors information they
needed to objectively evaluate [the witness's] credibility.” (/d.
at p. 1302, fn. omitted.) ( 2c) As in McAlpin, the expert

testimony in this case was “ 'needed to disabuse jurors of
commonly held misconceptions ...."” (Id. at p. 1301.) It was
relevant “to explain a behavior pattern that might otherwise
appear unreasonable to the average person. Evidence of
[battered women's syndrome] not only explains how a
battered woman might think, react, or behave, it places the
behavior in an understandable light.” (People v. Day, supra,
2 Cal.App.4th at p. 419.) Thus, it was admissible under
Evidence Code sections 801 and 1107.

We do not hold that Dr. Bowker's entire testimony was
relevant to both prongs of perfect self-defense. Just as many
types of evidence may be relevant to some disputed issues
but not all, some of the expert evidence was no doubt
relevant only to the subjective existence of defendant's belief.
Evidence merely showing that a person's use of deadly force
is scientifically explainable or empirically common does not,
in itself, show it was objectively reasonable. To dispel any
possible confusion, it might be appropriate for the court,
on request, to clarify that, in assessing reasonableness, the
question is whether a reasonable person in the defendant's
circumstances would have perceived a threat of imminent
injury or death, and not whether killing the abuser was
reasonable in the sense of being an understandable response to
ongoing abuse; and that, therefore, in making that assessment,
the jury may not consider evidence merely showing that
an abused person's use of force against the abuser is

understandable. >

If the prosecution offers the battered women's

syndrome evidence, an additional limiting
instruction might also be appropriate on request,
given the statutory prohibition against use of this
evidence “to prove the occurrence of the act or
acts of abuse which form the basis of the criminal
charge.” (Evid. Code, § 1107, subd. (a); see

CALIJIC No. 9.35.01 (1996 new)(5th ed. Supp.).)

We also emphasize that, as with any evidence, the jury may
give this testimony whatever weight it deems appropriate in
light of the evidence as a whole. The ultimate judgment of
reasonableness is solely for the jury. We simply hold that
evidence of battered women's syndrome is generally relevant
to the reasonableness, as well as the subjective existence, of
defendant's *1089 belief in the need to defend, and, to the
extent it is relevant, the jury may consider it in deciding both
questions. The court's contrary instruction was erroneous. We
disapprove of People v. Aris, supra, 215 Cal.App.3d 1178,
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and People v. Day, supra, 2 Cal.App.4th 405, to the extent
they are inconsistent with this conclusion.

C. Prejudice
(5) Defendant contends that the
unconstitutionally deprived her of her rights to present a

instructional error
defense and to equal protection of the laws, thus requiring
reversal unless the error was harmless beyond a reasonable
doubt. (Chapman v. California (1967) 386 U.S. 18, 24 [17
L.Ed.2d 705, 710-711, 87 S.Ct. 824, 24 A.L.R.3d 1065].) We
disagree that the Chapman standard applies. The erroneous
instruction may have adversely affected the defense, but it
did not deprive her of the right to present one or deny her
equal protection. In effect, the court excluded some evidence
as to one element of the defense. When the reviewing
court applying state law finds an erroneous exclusion of
defense evidence, the usual standard of review for state
law error applies: the court must reverse only if it also
finds a reasonable probability the error affected the verdict
adversely to defendant. (People v. Fudge (1994) 7 Cal.4th
1075, 1102-1103 [31 Cal.Rptr.2d 321, 875 P.2d 36]; People v.
Cudjo (1993) 6 Cal.4th 585, 611 [25 Cal.Rptr.2d 390, 863 P.2d
635] [error in excluding evidence of third party culpability];
People v. Watson (1956) 46 Cal.2d 818, 836 [299 P.2d 243];
Evid. Code, § 354.)

Under this standard, however, we conclude the error was
prejudicial. The jury found defendant guilty of voluntary
manslaughter, not murder. Although the verdict may have
been based on a finding of provocation, the arguments to
the jury and the jury's request for clarification of the terms
“subjectively honest and objectively unreasonable” suggest
the question of unreasonable self-defense was critical. The
jury likely concluded that defendant actually believed in
the need to defend, but her belief was unreasonable. If so,
guilt or innocence hinged on the precise issue—objective
reasonableness—on which the court told the jury not to
consider the battered women's syndrome evidence. As stated
above, the prosecutor argued that defendant's actions were
unreasonable because the last “threat that she says he made
was like so many threats before. There was no reason for her
to react that way.” The testimony the court told the jury not to
consider was directly responsive to this argument.

Although we do not know what weight the jury would have
given the expert testimony in determining reasonableness,
the testimony “was not only *1090 relevant, but critical in
permitting the jury to evaluate [defendant's] testimony free
of the misperceptions regarding battered women.” (People

v. Day, supra, 2 Cal.App.4th at p. 419.) Overall, the
evidence, including defendant's corroborated testimony about
the shooting the night before, presented a plausible case for
perfect self-defense. The actual verdict was reasonable, but
so too would have been a different one. Under all of these
circumstances, it is reasonably probable the error affected the
verdict adversely to defendant.

I11. Disposition
The judgment of the Court of Appeal is reversed.

George, C. J., Mosk, J., Kennard, J., and Werdegar, J.,
concurred.

BAXTER, J.,

Concurring.—I have joined the concurring opinion of Justice
Brown, which offers a cogent analysis of the relevance
and admissibility of some expert testimony regarding
the phenomenon sometimes known as battered women's
syndrome and the extent to which that testimony was
relevant to issues in this case. I agree that the trial court
erred prejudicially when it instructed the jury that the
expert testimony could not be considered in determining the
objective reasonableness of defendant's belief in the need
to use deadly force in defense of self. I write separately,
however, to emphasize my disagreement with the broad
proposition of the majority that expert testimony regarding
battered women's syndrome is “generally relevant” to that
issue and therefore admissible without regard to the facts of
the particular case or the content of the expert testimony.

I also disagree with the implication in the majority opinion
that only the two instructions which the majority consider
“appropriate” need be given when expert testimony regarding
battered women's syndrome is admitted. If an instruction
limiting jury consideration of all or some parts of the expert's
relevant testimony regarding battered women's syndrome to
a particular issue is requested, the instruction must be given.

(Evid. Code, § 355;1 People v. Miranda (1987) 44 Cal.3d
57, 83 [241 Cal.Rptr. 594, 744 P.2d 1127]. See also 1 Witkin,
Cal. Evidence (3d ed. 1986) Circumstantial Evidence, § 313,
p. 285.)

All references to statutes are to the Evidence Code.
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Section 355: “When evidence is admissible as to
one party or for one purpose and is inadmissible as
to another party or for another purpose, the court
upon request shall restrict the evidence to its proper
scope and instruct the jury accordingly.” (Italics
added.)

Although the majority recognize that all of the expert
testimony given here was not relevant to both prongs
*1091 define or
circumscribe the scope of an expert's testimony regarding

of perfect self-defense, they fail to

battered women's syndrome which they hold is “generally
relevant” to a defendant's belief that deadly force is necessary
in defense of self. They imply that, even though Dr. Bowker's
testimony had limited relevance, section 1107 authorized
admission of, and jury consideration of, substantially all of his
testimony in this case. That is inaccurate. As Justice Brown
explains, section 1107 permits admission, when relevant, only
of expert testimony “regarding battered women's syndrome,
including the physical, emotional, or mental effects upon
the beliefs, perceptions, or behavior of victims of domestic
violence.” Much of Dr. Bowker's testimony was not about
battered women's syndrome as such, but was about the
experiences of this defendant and recounted the hearsay
statements of defendant. That testimony was not made
admissible by section 1107 and those hearsay statements
were not admissible for their truth. (§§ 801-802.) Under

@

the doctrine of limited admissibility, they were “ 'admissible
not as independent proof of the facts but as a part of the
information upon which the physician based his diagnosis
and treatment, if any. [Citations.] Upon request the jurors
should be told ... that the evidence was received and was
to be considered for this narrow and limited purpose.'
” (Whitfield v. Roth (1974) 10 Cal.3d 874, 895, fn. 25 [112
Cal.Rptr. 540, 519 P.2d 588], quoting with approval Kelley
v. Bailey (1961) 189 Cal.App.2d 728, 737-738 [11 Cal.Rptr.
228], italics in original; see also Korsak v. Atlas Hotels,
Inc. (1992) 2 Cal.App.4th 1516, 1523-1525 [3 Cal.Rptr.2d
833].) Therefore, this part of Dr. Bowker's testimony was
not admissible under section 1107, and is not relevant and
admissible for either of the purposes suggested in the majority
opinion. It may be considered only to explain the basis for
his opinion that defendant suffered from battered women's
syndrome and, on request, the jury should be so instructed.

Because I agree with Justice Brown as to the limited relevance
of expert testimony about battered women's syndrome and
of the expert testimony admitted in this case, I cannot
join the majority in suggesting that, as a matter of law,
expert testimony regarding battered women's syndrome is

“generally relevant” to the subjective existence and objective
reasonableness of a defendant's belief in the necessity to
use deadly force in self-defense. As Justice Brown explains,
some evidence regarding battered women's syndrome may be
relevant in a particular case. And, as is true with all evidence,
if an objection is made to introduction of evidence about
battered women's syndrome, the proponent of this evidence
bears the burden of establishing its particular relevance.
(§ 354, subd. (a); People v. Whitt (1990) 51 Cal.3d 620,
648 [274 Cal.Rptr. 252, 798 P.2d 849].) If the evidence is
admitted, the court, on request, must give instructions limiting
consideration of the evidence to the specific issue or issues to
which it is relevant.

WERDEGAR, J.,

Concurring.—Like Justice Brown, I agree with the majority's
general conclusions but believe the instructional question
calls for a *1092 more specific analysis of the relationship
between expert testimony and a claim of reasonable self-
defense. For the reasons explained in Justice Brown's
concurring opinion, expert testimony regarding battered
woman's syndrome is not relevant to the objective
reasonableness of the defendant's belief in the need for self-
defense unless the defendant's claim of reasonableness is
based upon facts that would not, outside of a battering
relationship, tend to show the reasonableness of the
defendant's belief in the need to use deadly force. (Conc. opn.
of Brown, J., post, at p. 1098.)

Although not explicitly stated in Justice Brown's opinion, it
follows that in cases not meeting this description—cases, that
is, in which the claim of reasonable belief is not dependent on
expert testimony as to the nature of a battering relationship—
a trial court would not err by giving a limiting instruction of
the type suggested in People v. Aris (1989) 215 Cal.App.3d
1178, 1199 [264 Cal.Rptr. 167], and given in the instant case.
Nor would a court err in any case by limiting the jury's use of
battered woman's syndrome (BWS) evidence on the question
of reasonableness to that aspect of the expert testimony
actually relating to the reasonableness of the defendant's
belief in the need for self-defense.

I part company from Justice Brown insofar as her analysis
depends upon Evidence Code section 801. (See conc. opn.
of Brown, J., post, at p. 1095.) Evidence Code section
1107 declares BWS evidence admissible, when offered by
the defense, upon a foundation of relevance and proper
qualification of the expert witness. The Legislature has
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thus commanded BWS be treated as a proper subject for
expert testimony, whether or not it would otherwise meet the
generally applicable test of Evidence Code section 801.

BROWN, J.,

Concurring.—For years the lower courts, poised precariously
upon the slippery slope of personalized defenses, have tried
valiantly not to ski down it. Early cases focused on the general
admissibility of evidence of battered woman's syndrome
(BWS) to support claims of self-defense. By 1991, with
that question answered by legislative fiat, concern shifted
to a more nuanced discussion of relevance. Courts found
expert testimony admissible to rehabilitate the defendant's
credibility and to explain her subjective state of mind, but
not relevant to the jury's determination of the objective
reasonableness of her actions.

Today we hold that “evidence of battered women's syndrome
is generally relevant to the reasonableness, as well as the
subjective existence, of defendant's belief in the need to
defend and, to the extent it is relevant, the jury may consider
it in deciding both questions.” (Maj. opn., ante, at pp.
1088-1089.) But, this conclusion only begins, rather than
ends, the discussion. As always, the devil is in the details.
*1093

Substantial questions remain unresolved: when, to what
purpose, and to what extent can expert opinion concerning
the defendant's mental state be used to assess the objective
reasonableness of a claim of self-defense? If we go too far,
accountability—the essential touchstone of the criminal law
—is undermined; if we do not go far enough, the defendant
is deprived of a defense the jury may find genuine. It is
the struggle to find the balance point between accountability
and justification that engenders confusion when a victim of
battering kills her abuser and seeks to prove her claim of self-
defense with BWS evidence.

While I agree with the general conclusions of the majority,
concern with the specific application of these principles
prompts me to examine more closely the links between the
objective component of self-defense and BWS.

The Law of Self-defense
The statutory basis for self-defense, as described in Penal
Code sections 197 and 198, permits killing to prevent
great bodily injury or death when there is “reasonable

ground” to believe such harm is threatened and “imminent
danger” of the threat “being accomplished ....” (Pen. Code,
§ 197.) Nevertheless, “[a] bare fear of the commission of
[great bodily injury] is not sufficient to justify it. But the
circumstances must be sufficient to excite the fears of a
reasonable person, and the party killing must have acted under
the influence of such fears alone.” (Pen. Code, § 198.)

Accordingly, “self-defense may be analyzed as having two
requirements: (1) the defendant's acts causing the victim's
death were motivated by an actual (also referred to as
'genuine’ or 'honest') belief or perception that (a) the defendant
was in imminent danger of death or great bodily injury
from an unlawful attack or threat by the victim and (b) the
defendant's acts were necessary to prevent the injury; and (2)
a reasonable person in the same circumstances would have
had the same perception and done the same acts.” (People
v. Aris (1989) 215 Cal.App.3d 1178, 1186 [264 Cal.Rptr.
167].) Or, as reduced to the common shorthand: “self-
defense requires both actual subjective belief and objective
reasonableness ....” (Ibid.)

“Justification does not depend upon the existence of actual
danger but rather depends upon appearances; it is sufficient
that the circumstances be such that a reasonable person would
be placed in fear for his safety and that the defendant acted
out of that fear. [Citations.]” (People v. Clark (1982) 130
Cal.App.3d371,377[181 Cal.Rptr. 682].) The defendant may
well be mistaken in his assessment of the circumstances; but
if reasonably so, he is nevertheless entitled to the defense.
( 1094 People v. Semone (1934) 140 Cal.App. 318, 327
[35 P.2d 379]; see People v. Toledo (1948) 85 Cal.App.2d
577, 580 [193 P.2d 953].) In the words of Justice Holmes,
“Detached reflection cannot be demanded in the presence of
an uplifted knife.” (Brown v. United States (1921) 256 U.S.
335,343 [65 L.Ed. 961, 963, 41 S.Ct. 501, 18 A.L.R. 1276].)
“In defending himself, however, a person may use only that
force which is necessary in view of the nature of the attack ....
[Citation.]” (People v. Clark, supra, 130 Cal.App.3d at p.
377.)

The law thus recognizes that the objective component is
not measured by an abstract standard of reasonableness but
one based on the defendant's perception of imminent harm
or death. Because his state of mind is a critical issue, he
may explain his actions in light of his knowledge concerning
the victim. (People v. Davis (1965) 63 Cal.2d 648, 656
[47 Cal.Rptr. 801, 408 P.2d 129]; see People v. Lee Chuck
(1887) 74 Cal. 30, 34-35 [15 P. 322].) Antecedent threats as
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People v. Humphrey, 13 Cal.4th 1073 (1996)
921 P.2d 1, 56 Cal.Rptr.2d 142, 96 Cal. Daily Op. Serv. 6509

well as the victim's reputation for violence, prior “assaults,
and other circumstances [are] relevant to interpreting the
attacker's behavior.” (People v. Aris, supra, 215 Cal. App.3d at
p. 1189; see People v. Moore (1954) 43 Cal.2d 517, 527-529
[275 P.2d 485]; People v. Lee Chuck, supra, 74 Cal. at pp.
34-35; People v. Brophy (1954) 122 Cal.App.2d 638, 647-648
[265 P.2d 593].) While such considerations alone do not
establish a right of self-defense (see People v. Fitch (1938)
28 Cal.App.2d 31, 45-46 [81 P.2d 1019]), they illuminate and
reflect on the reasonableness of defendant's perception of both
the imminence of danger and the need to resist with the degree
of force applied. (See People v. Moore, supra, 43 Cal.2d at
p. 528.) They may also justify the defendant “in acting more
quickly and taking harsher measures for her own protection in
the event of assault, whether actual or threatened, than would
a person who had not received such threats.” (People v. Bush
(1978) 84 Cal.App.3d 294, 302-303 [148 Cal.Rptr. 430].)

Imminence is a critical component of both prongs of
self-defense. A previous threat, unaccompanied by any
demonstration of an immediate intention and ability to
carry it out, will not justify an assault. The defendant is,
however, “entitled to corroborate his testimony that he was
in [immediate or imminent] fear for his life by proving
the reasonableness of such fear” through evidence of “his
own frame of mind.” (People v. Davis, supra, 63 Cal.2d
at p. 656.) The jury must evaluate such perceptions in
context, i.e., the “same or similar circumstances” as those in
which the defendant acted. (See People v. Kermott (1939)
33 Cal.App.2d 236, 242-243 [91 P.2d 215].) Therefore, if
they would “induce a well founded belief in the mind of
a reasonable person that his adversary was on the eve of
executing the threat” and that immediate defense against the
impending danger was the only means of escape from great
bodily injury or death, the law of self-defense *1095 justifies
use of whatever force is necessary to “avert the threatened
peril.” (People v. Scoggins (1869) 37 Cal. 676, 683-684;
People v. Aris, supra, 215 Cal.App.3d at pp. 1186-1189.)

The General Relevance of BWS
Evidence Code section 1107 makes admissible relevant
expert testimony regarding BWS, “including the physical,
emotional, or mental effects upon the beliefs, perceptions,
or behavior of victims of domestic violence.” The statute
further allows that this evidence “shall not be considered a
new scientific technique whose reliability is unproven” (Evid.
Code, § 1107, subd. (b)), thus legislatively obviating the
need to qualify the expert's testimony under the standards of
People v. Kelly (1976) 17 Cal.3d 24, 30 [130 Cal.Rptr. 144,

549 P.2d 1240]. (See People v. Leahy (1994) 8 Cal.4th 587,
593-604 [34 Cal.Rptr.2d 663, 882 P.2d 321]; but see Ibn-
Tamas v. United States (D.C. 1979) 407 A.2d 626, 655 (dis.
opn. of Nebeker, J.); Note, The Battered Woman Syndrome
and Self-Defense: A Legal and Empirical Dissent (1986)
72 Va. L.Rev. 619, 630-643.) However, since section 1107
does not specifically abrogate Evidence Code section 801,
we may assume that section's definition of the foundational
prerequisites for expert testimony remains integral to the
assessment of relevance. Thus, not only must the proponent
establish the expert's qualifications (Evid. Code, § 801, subd.
(b); id., § 1107, subd. (b)), the testimony must “[r]elate[] to
a subject that is sufficiently beyond common experience that
the opinion of an expert would assist the trier of fact ....” (/d.,
§ 801, subd. (a); People v. Cole (1956) 47 Cal.2d 99, 103-104
[301 P.2d 854, 56 A.L.R.2d 1435].)

With respect to psychological states analogous to BWS,
such as rape trauma syndrome and child sexual abuse
accommodation syndrome, courts, including this one, have
generally held expert opinion admissible for the same general
reason defendants proffer testimony on BWS: “to disabus|e]
the jury of some widely held misconceptions about [the]
victims, so that it may evaluate the evidence free of the
constraints of popular myths. [Citations.]” (People v. Bledsoe
(1984) 36 Cal.3d 236, 247-248 [203 Cal.Rptr. 450, 681
P.2d 291] [rape]; People v. Sanchez (1989) 208 Cal.App.3d
721, 735 [256 Cal.Rptr. 446] [child sexual abuse]; cf.
People v. McAlpin (1991) 53 Cal.3d 1289, 1300-1302 [283
Cal.Rptr. 382, 812 P.2d 563] [expert testimony admissible to
dispel misconceptions about reporting of child molestation].)
Nevertheless, consistent with the fundamental requisite of
relevancy, admissibility is not unqualified. For example,
in child molestation cases “the prosecution is obligated to
'identify the myth or misconception the evidence is designed
to rebut' and the testimony must be limited to exposing the
misconception by explaining why the child's behavior is not
*1096 inconsistent with his or her having been abused.
[Citation.]” (People v. Bothuel (1988) 205 Cal.App.3d 581,
587252 Cal.Rptr. 596], overruled on other grounds in People
v. Scott (1994) 9 Cal.4th 331, 348 [36 Cal.Rptr.2d 627, 885
P.2d 1040]; People v. Bowker (1988) 203 Cal.App.3d 385,394
[249 Cal.Rptr. 886].) The jury should also be given a limiting
instruction. (People v. Bergschneider (1989) 211 Cal.App.3d
144, 159 [259 Cal.Rptr. 219].)

The Specific Issue of Objective Reasonableness
The foregoing substantive and evidentiary principles direct
the present inquiry: we must identify those aspects of BWS
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People v. Humphrey, 13 Cal.4th 1073 (1996)
921 P.2d 1, 56 Cal.Rptr.2d 142, 96 Cal. Daily Op. Serv. 6509

not only sufficiently beyond the ken of the average juror to
warrant expert testimony but also specifically relevant to the
jury's determination whether the defendant had “a reasonable
belief that [she would] lose [her] life or suffer serious bodily
injury unless [she] immediately defend[ed] [herself] against
the attack of the adversary.” (People v. Scoggins, supra, 37
Cal. at p. 683.)

Despite the extensive and vivid, even lurid, details of
battering relationships, the literature and published opinions
contain relatively limited discussion, even on an anecdotal
basis, of BWS directly relating to objective reasonableness.
The single most pertinent aspect, which defendant here
invokes, is the hypervigilance generated by the cycles of
abuse that mark these relationships. As the commentators
explain: “[Tlhe battered woman's familiarity with her
husband's violence may enable her to recognize the subtle
signs that usually precede a severe beating.... Moreover,
even if the woman kills her husband when he is only
threatening her, rather than actually beating her, she knows
from past experience that he is not merely making idle
comments but is fully capable of carrying out his threats.
Thus, the battered woman may reasonably fear imminent
danger from her husband when others unfamiliar with the
history of abuse would not.” (Kinports, Defending Battered
Women's Self-Defense Claims (1988) 67 Or. L.Rev. 393,
423-424, fns. omitted; Crocker, The Meaning of Equality
for Battered Women Who Kill Men in Self-Defense (1985)
8 Harv. Women's L.J. 121, 141, 143; Walker, Battered
Women Syndrome and Self-Defense (1992) 6 Notre Dame
J.L. Ethics & Pub. Pol'y 321, 324, 328.) “[E]xperts testify
that, because a battered woman is attuned to her abuser's
pattern of attacks, she learns to recognize subtle gestures
or threats that distinguish the severity of attacks and that
lead her to believe a particular attack will seriously threaten
her survival.” (Developments in the Law-Legal Responses to
Domestic Violence (1993) 106 Harv. L.Rev. 1498, 1582, fn.
omitted.)

In a related vein, researchers also note that “[w]hen a
woman Kkills her batterer, the abuse almost always will have
escalated both in frequency and *1097 intensity in the
period immediately preceding the killing.” (Rosen, On Self-
Defense, Imminence, and Women Who Kill Their Batterers
(1993) 71 N.C. L.Rev. 371, 401, fn. omitted; see Walker
et al., Beyond the Juror's Ken: Battered Women (1982)
7 Vt. L.Rev. 1, 3; Browne, When Battered Women Kill
(1987) pp. 68-69, 105-107.) “Expert testimony [shows]
that among battered women who kill, the final incident

that precipitates the killing is viewed by the battered
woman as 'more severe and more life-threatening than prior
incidents.' [Citation.]” (Commonwealth v. Stonehouse (1989)
521 Pa. 41, 63 [555 A.2d 772, 784], fn. omitted.) On the
basis of her experience, a battered woman may thus be “better
able to predict the likely degree of violence in any particular
battering incident” (Ewing, Battered Women Who Kill (1987)
p- 55) and in turn may more precisely assess the measure and
speed of force necessary to resist. (People v. Aris, supra, 215
Cal.App.3d atp. 1194.)

Judicial analysis reflects the relevance of BWS to the
objective component of self-defense. In State v. Kelly (1984)
97 N.J. 178, 193 [478 A.2d 364, 371], the trial court had
excluded expert evidence on BWS. The New Jersey Supreme
Court reversed and observed, “Depending on its content, the
expert's testimony might also enable the jury to find that
the battered wife, because of the prior beatings, numerous
beatings, as often as once a week, for seven years, from the
day they were married to the day he died, is particularly able
to predict accurately the likely extent of violence in any attack
on her. That conclusion could significantly affect the jury's
evaluation of the reasonableness of defendant's fear for her
life.” (478 A.2d at p. 378, fn. omitted; Robinson v. State
(1992) 308 S.C. 74 [417 S.E.2d 88, 91] [“battered women
can experience a heightened sense of imminent danger arising
from the perpetual terror of physical and mental abuse™].)

In People v. Torres (1985) 128 Misc.2d 129 [488 N.Y.S.2d
358], the trial court also rejected proffered expert testimony.
The reviewing court found error; the evidence was relevant
in part because the expert “would testify that a battered
woman, through her extensive experience with prolonged
physical abuse, learns to distinguish between varying degrees
of danger and violence. This expert explanation concerning
acute discriminatory powers would provide a basis for the
jury to understand how at the time of the shooting [the
batterer's] violence had, in the defendant's mind, passed
from the mormal' and tolerable into the 'abnormal' and life-
threatening.” (488 N.Y.S.2d at p. 362.) By placing the final
incidence of abuse in context, the testimony might enlighten
the jury's assessment of a reasonable person's perceptions
as well. (See also State v. Gallegos (1986) 104 N.M. 247
[719 P.2d 1268, 1271] [“Incidents of domestic violence tend
to follow predictable patterns. Recurring stimuli, such as
drunkenness or jealousy, reliably incite *1098 brutal rages.
Remarks or gestures which are merely offensive or perhaps
even meaningless to the general public may be understood by
the abused individual as an affirmation of impending physical
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abuse.”]; State v. Allery (1984) 101 Wn.2d 591, 597 [682
P.2d 312, 316] [“[E]xpert testimony explaining why a person
suffering from [BWS] would ... fear increased aggression
against herself would be helpful to a jury in understanding
a phenomenon not within the competence of an ordinary lay
person” and also “is central to her claim of self-defense.
[Citation.]”].)

There is a clear nexus between the phenomenon of
hypervigilance and the objective component of self-defense,
i.e., the reasonable fear of imminent injury or death and
the perceived need to react with the speed and force used.
Under settled principles, if the victim's threats caused the
defendant “ 'to fear greater peril than she would have had
otherwise, [the jury may] take such facts into consideration
in determining whether defendant acted in a manner which
a reasonable person would act in protecting his or her own
life or bodily safety.' ” (People v. Moore, supra, 43 Cal.2d at
p. 528.) For the same reasons, the defendant may also be “
"justified in acting more quickly and taking harsher measures
for her own protection in event of assault, than would a person
who had not received such threats ....' ” (Ibid.; People v. Bush,
supra, 84 Cal.App.3d at p. 304; People v. Torres (1949) 94
Cal.App.2d 146, 152-153 [210 P.2d 324].) When antecedent
threats have accompanied a recurring cycle of escalating
abuse, their relevance to the reasonableness of the defendant's
fear of imminent and more serious violence is manifest.

Although relevant to the objective component of self-defense,
BWS evidence is necessarily subject to qualifications and
limitations when proffered on that issue. Evidence Code
section 1107 is “a rule of evidence only”;
change affecting the Penal Code is intended.” (Evid. Code,

§ 1107, subd. (d).) Expert testimony is therefore not relevant

no substantive

until the defendant puts at issue conduct or circumstances
the jury might not otherwise understand as the basis for
self-defense, i.e., that absent BWS evidence would not be
considered reasonable. (See Behr v. County of Santa Cruz
(1959) 172 Cal.App.2d 697, 709-710 [342 P.2d 987], and
cases cited; see also State v. Gallegos, supra, 719 P.2d at
p. 1271; cf. People v. Bothuel, supra, 205 Cal.App.3d at p.
587.) In many circumstances, BWS will be irrelevant to the
question of objective reasonableness because the facts raise
a traditional and therefore readily assessable self-defense
claim, for example, when the victim threatens or approaches
the defendant with a gun or knife or when the two struggle
over a weapon following a threat or other hostile act by the
victim. In such “classic” confrontations, “[f]ear is a common
human emotion within the understanding of a jury and hence

expert psychiatric explanation is not necessary. A jury is as
capable as [the expert] in determining the ultimate fact in this
case whether [the defendant] acted under fear *1099 when
she shot her husband.” (State v. Griffiths (1980) 101 Idaho
163, 165 [610 P.2d 522, 524], overruled on other grounds in
State v. LePage (1981) 102 Idaho 387 [630 P.2d 674, 683];
cf. People v. Czahara (1988) 203 Cal.App.3d 1468, 1478
[250 Cal.Rptr. 836] [whether events would have provoked the
ordinary reasonable person to an unreasoning passion “not a
subject sufficiently beyond common experience” to warrant
expert opinion].)

In other circumstances, however, the situation may be
confrontational but lack such overt or obvious potential for
serious harm. Nevertheless, in light of her history of battering
by the victim, the defendant may anticipate imminent bodily
injury or death. Or, following an initial struggle in which she
gained a temporary advantage, she may continue to fear the
victim because she knows he reacts violently to loss of control
or she senses an escalating severity to his violence. “[ Where]
there has been physical abuse over a long period of time,
the circumstances which assist the court in determining the
reasonableness of a defendant's fear of death or serious injury
at the time of a killing include the defendant's familiarity
with the victim's behavior in the past.” (Commonwealth
v. Stonehouse, supra, 555 A.2d at p. 781.) “The cyclical
nature of an intimate battering relationship enables a battered
spouse to become expert at recognizing the warning signs
of an impending assault from her partner-signs frequently
imperceptible to outsiders. For some victims, the sign may
be 'that look in his eye'; for others, it is the advent of heavy
drinking, or heightened irrational jealousy.” (Banks v. State
(1992) 92 Md.App. 422, 429 [608 A.2d 1249, 1252].)

Although a jury might not find the appearances sufficient
to provoke a reasonable person's fear, they might conclude
otherwise as to a reasonable person's perception of the reality
when enlightened by expert testimony on the concept of
hypervigilance. The expert evidence thus “is aimed at an area
where the purported common knowledge of the jury may
be very much mistaken, an area where jurors' logic, drawn
from their own experience, may lead to a wholly incorrect
conclusion, an area where expert knowledge would enable the
jurors to disregard their prior conclusions as being common
myths rather than common knowledge.” (State v. Kelly, supra,
478 A.2d at p. 378; Ibn-Tamas v. United States, supra, 407
A.2d at p. 634; Hawthorne v. State (Fla.Dist.Ct.App. 1982)
408 So.2d 801, 806-807.)
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Nevertheless, the expert must not usurp the function of the
jury and reach the ultimate question of reasonableness. (See
People v. Aris, supra, 215 Cal.App.3d at pp. 1197-1198.) The
concept of hypervigilance is not the evidentiary equivalent of,
or substitute for, an actual perception of impending danger,
only a possible explanation for the defendant's reaction to
a perceived threat. (Cf. People v. Bledsoe, supra, 36 Cal.3d
at pp. 249-251 *1100
admissible to rebut misconceptions about rape victims but

[rape trauma syndrome evidence

not to establish crime occurred].) “Either the jury accepts or
rejects that explanation .... No expert is needed, ... once the
jury has made up its mind on those issues, to tell the jury the
logical conclusion, namely, that a person who has in fact been
severely and continuously beaten might very well reasonably
fear that the imminent beating she was about to suffer could
be either life-threatening or pose a risk of serious injury.”
(State v. Kelly, supra, 478 A.2d at p. 378, fn. omitted.) The
determination must remain objective even though the inquiry
may be individualized by consideration of BWS.

Finally, since BWS is admissible only narrowly on the
issue of objective reasonableness, a limiting instruction is
appropriate upon request to “restrict the evidence to its proper
scope ....” (Evid. Code, § 355; see Daggett v. Atchison, T.
& S.F. Ry. Co. (1957) 48 Cal.2d 655, 665-666 [313 P.2d
557, 64 A.L.R.2d 1283]; cf. People v. Bothuel, supra, 205
Cal.App.3d at p. 589.) In assessing a claim of self-defense
the jury must not confuse the question whether a reasonable
person in the defendant's circumstances would have perceived
a threat of imminent injury or death with the notion that killing
the abuser would be a “reasonable,” i.e., understandable,
response to ongoing physical and psychological abuse.
Absent a limitation, the jury may read the instructions to
imply a separate standard in BWS cases. While courts in
some jurisdictions refer to the “reasonably prudent battered
woman,” (Commonwealth v. Stonehouse, supra, 555 A.2d at
p. 784; see also State v. Kelly, supra, 478 A.2d at p. 385, fn.
23), California maintains a single standard for all defendants
who claim they acted in self-defense. Moreover, the jury must
appreciate that opinion testimony is not dispositive but “only
to aid in coming to a conclusion, and it does not exclude
consideration of other evidence which is pertinent to the
issue involved. [Citations.]” (Neel v. Mannings, Inc. (1942)
19 Cal.2d 647, 654 [122 P.2d 576].)

Application to These Facts
Turning to the facts of this case, for the most part defendant's
account of events leading to the shooting did not require
the filter of an expert's opinion to assist in determining

the question of reasonableness. She presented a relatively
straightforward claim of self-defense the jury could either
accept or reject as such. According to defendant, Hampton
had been physically and verbally abusive for most of the
year they lived together. His threats and acts of violence had
been increasing for several weeks prior to the fateful evening.
Although he liked guns and owned several, he had never shot
at her until the previous night. On the way home from the
mountains the next day, he pointed out what he thought would
be a good place to kill her because no *1101 one would find
the body for awhile. Just minutes before the shooting with the
gun lying within easy reach, he told her “[t]his time” he would
not miss. She then grabbed the weapon as he appeared about
to do the same. While she was holding him at bay, he reached
for her arm at which point she apparently shot him. On their
face, nothing in these facts lies beyond the experience of the
average reasonable person or the ken of the average juror. (See
State v. Griffiths, supra, 610 P.2d at p. 524.)

At the same time, defendant also testified to facts implicating
characteristics of BWS that correspond to the objective
element of self-defense. Consistent with his threats, Hampton
began hitting her more frequently when he got off parole. The
night before, he was “getting crazy” asking for the gun, which
he then shot in her direction narrowly missing her. At that
moment, he had a “look on his face” that defendant had seen
before “but not this bad”; he “wasn't the same person.” As to
events surrounding Hampton's death, defendant related that
shortly before she grabbed the gun, the two were screaming
and arguing; “then all of a sudden, he got quiet for a minute
or two, and, then, he just snapped.” A few moments later, he
moved from the kitchen toward the gun saying, “This time,
bitch, when I shoot at you, I won't miss.” At this point, she
“knew he would shoot me” and was “scared to death” not
only because of Hampton's threats and prior violence but also
because of his “very, very heavy” walk indicating he was
“mad.” She had no doubt he would kill her if she did not kill
him first. As they confronted each other in the kitchen, he
“looked crazy.” She assumed he was going for the gun when
he reached for her arm and shot him.

As relevant to this testimony, Dr. Bowker explained generally
that with the cycles of violence typifying BWS the “severity

2

tends to escalate over time.” Battered women develop
a heightened awareness of this escalation as threats and
physical abuse become increasingly menacing. A sense of the
batterer's omnipotence due to his dominance may augment
this hypervigilance, causing the woman to believe all the more

he will act on his threats of violence.
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Bowker also discussed some specifics arguably relating to
defendant's objective perception of imminent harm: “[TThe
escalation had been such, particularly the night before, where
[Hampton] actually shot at her that it would be pretty hard
to doubt the seriousness.” “A difference, I think, [between
Hampton's last threat and previous ones] is that [defendant]
felt for the first time that he really intended to do it and, you
know, my experience with battered women who kill in self-
defense their abusers, it's always related to their perceived
change of what's going on in a relationship. They become very
sensitive to what sets off batterers. They watch for this stuff
very carefully. [{] Anybody who is abused over a period of
time becomes *1102 sensitive to the abuser's behavior and
when she sees a change acceleration begin in that behavior,
it tells them something is going to happen and usually the
abuser said things specifically like 'I'm really going to kill you
this time," and, you know, they don't admit to that something
happens that there's a label put on it by the abuser which
was certainly true in Albert's case and that's intensification
or an acceleration of the process is what leads to some self-
defensive action which is beyond anything that the woman
has ever done before.”

This testimony could assist the jury in determining whether
a reasonable person in defendant's situation would have
perceived from the totality of the circumstances imminent
peril of serious bodily injury or death. Absent the expert's
explanation, the average juror might be unduly skeptical
that a look, footstep, or tone of voice could in fact signal
impending grave harm or that a reasonable person would be
able accurately to assess the need to take self-defensive action
on that basis. (State v. Kelly, supra, 478 A.2d at p. 378.)
Accordingly, the trial court erred in categorically precluding
consideration of evidence relevant to this purpose rather than
giving a properly worded limiting instruction.

Prejudice
Notwithstanding the error, the question of prejudice is
extremely close given the “miscarriage of justice” standard
of review. (People v. Watson (1956) 46 Cal.2d 818, 836
[299 P.2d 243].) The faulty instruction precluded the jury
from considering BWS in assessing defendant's objective
reasonableness. But such evidence could not be considered in
a vacuum; it was relevant only to the extent it shed light on

the reality of her perceptions. The pertinent inquiry therefore
is whether the jury would have discounted any of defendant's
testimony in the absence of expert BWS evidence explaining
it in that context.

As previously recounted, although defendant in many
respects presented a traditional claim of self-defense
independent of BWS, she also testified to circumstances
that but for such evidence might not appear relevant to
the objective component. Impliedly directed to disregard
Bowker's testimony that a battered woman ‘“becomes
sensitive to the abuser's behavior,” the jury might not consider
whether a reasonable person in defendant's position would
have perceived from Hampton's “very, very heavy” walk or
his “crazy” look an imminent attack or the need to react
with deadly force. While not emphasizing the erroneous
instruction, the prosecutor did note it to the jury. He argued
defendant did not react reasonably by grabbing the gun in
response to Hampton's “[t]his time” threat because the remark
was “like so many threats before” and could not be taken
seriously, and she had *1103 no reason to feel threatened
“once she got the gun.” The prosecutor also questioned
whether defendant could detect any difference in Hampton's
walk.

Other considerations tend to negate prejudice. Defendant
made several inconsistent statements to the police shortly
after the shooting that undermined her defense. In arguing
against a finding of self-defense, the prosecutor did not
substantially exploit any circumstances that hypervigilance
would have explained as reasonable. Moreover, the
instructions included CALJIC No. 5.50 (5th ed. 1988 bound

Vol.),1 which afforded an adequate basis for finding self-
defense if the jury believed defendant's account.

On balance, however, the scales tip marginally in defendant's
favor in light of her limited burden of proof. Defendant does
not have to prove the homicide was justified; she merely has
to raise a reasonable doubt that it might have been. (People v.
Pineiro (1982) 129 Cal.App.3d 915, 921 [179 Cal.Rptr. 883];
Peoplev. Banks (1976) 67 Cal.App.3d 379,384 [137 Cal.Rptr.
652]; CALJIC No. 5.15.)

George, C. J., and Baxter, J., concurred. *1104
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Footnotes

FN1 CALJIC No. 5.50 provides: “A person threatened with an attack that justifies the exercise of the right of
self-defense need not retreat. In the exercise of [her] right of self-defense such person may stand [her] ground
and defend [herself] by the use of all force and means which would appear to be necessary to a reasonable
person in a similar situation and with similar knowledge; and such person may pursue such assailant until
[she] has secured [herself] from the danger if that course likewise appears reasonably necessary. This law
applies even though the assailed person might more easily have gained safety by flight or by withdrawing
from the scene.”

Defendant failed to request CALJIC No. 5.51 (5th ed. 1988 bound vol.): “Actual danger is not necessary
to justify self-defense. If one is confronted by the appearance of danger which arouses in [his] [her] mind,
as a reasonable person, an honest conviction and fear that [he] [she] is about to suffer bodily injury, and if
a reasonable person in a like situation, seeing and knowing the same facts, would be justified in believing
[himself] [herself] in like danger, and if that individual so confronted acts in self-defense upon such appearances
and from such fear and honest convictions, such person's right of self-defense is the same whether such
danger is real or merely apparent.” Nor did she ask for an instruction explaining that threats may justify the
defendant “in acting more quickly and taking harsher measures for her own protection in the event of assault,
whether actual or threatened, than would a person who had not received such threats.” (People v. Bush, supra,
84 Cal.App.3d at p. 303.)

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California

AMERICAN ACADEMY OF PEDIATRICS
et al., Plaintiffs and Respondents,
V.
DANIEL E. LUNGREN, as Attorney General,
etc., et al., Defendants and Appellants.

No. S041459.
Aug. 5, 1997.

SUMMARY

The Legislature enacted legislation (Assem. Bill No. 2274)
that required a pregnant minor to secure either parental
consent or judicial authorization before she could obtain
an abortion (Health & Saf. Code, former § 25958, subd.
(a), now § 123450, subd. (a)). Before the effective date
of this legislation, a group of physicians' associations and
other interested parties sought declaratory and injunctive
relief on the ground that the legislation violated the state
constitutional right to privacy (Cal. Const., art. I, § 1).
The trial court declared the legislation unconstitutional and
permanently enjoined its enforcement, specifically ruling that
the legislation violated a pregnant minor's rights to autonomy
and informational privacy (Cal. Const., art. I, § 1) and to
equal protection (Cal. Const., art. I, § 7). (Superior Court of
the City and County of San Francisco, No. 884574, Maxine
M. Chesney, Judge.) The Court of Appeal, First Dist., Div.
One, No. A058627, affirmed on the ground that the legislation
violated a pregnant minor's right to autonomy privacy.

The Supreme Court affirmed the judgment of the Court of
Appeal. The court held that because this statute intruded
significantly on fundamental autonomy privacy interests
of pregnant minors, it was subject to scrutiny under the
compelling interest test, and the state failed to establish that
its intrusion was necessary to serve the interests proffered
in support of the legislation, those being the protection
of the mental, emotional, and physical health of minors,
and the preservation and promotion of the parent-child
relationship. First, the necessity of these statutory restrictions

was undermined by state laws that authorized a minor, without
parental consent, to obtain medical care and make other
important decisions in analogous contexts that posed at least
equal or greater risks to a minor's health as those posed by
the decision to terminate a pregnancy. Second, overwhelming,
uncontroverted evidence introduced at trial demonstrated
that the legislation would not protect the state's proffered
interests, but rather would impede *308 them. Finally, there
was nothing in the record to indicate that a physician was
not capable of determining whether a pregnant minor was
competent to give informed consent in the event she chose
to terminate her pregnancy. (Opinion by George, C. J., with
Werdegar and Chin, JJ., concurring. Concurring opinion by
Kennard, J. Dissenting opinions by Mosk, Baxter, and Brown,
J1)

HEADNOTES
Classified to California Digest of Official Reports

(1a, 1b, 1c, 1d, le, 1f, 1g, 1h, 1i)

Constitutional Law § 58.1--First Amendment and Other
Fundamental Rights--Right to Privacy-- Right of Sexual
and Reproductive Privacy--Abortion--Validity of Statute
Requiring Parental Consent or Judicial Authorization for
Minors:Abortion and Birth Control § 18--Minors.

A state statute that required a pregnant minor to secure
either parental consent or judicial authorization before she
could obtain an abortion violated the right of privacy (Cal.
Const., art. I, § 1) and was therefore invalid. Because
the statute intruded significantly on fundamental autonomy
privacy interests of pregnant minors, it was subject to scrutiny
under the compelling interest test, and the state failed to
establish that its intrusion was necessary to serve the interests
proffered in support of the legislation, those being the
protection of the mental, emotional, and physical health of
minors, and the preservation and promotion of the parent-
child relationship. First, the necessity of these statutory
restrictions was undermined by state laws that authorized a
minor, without parental consent, to obtain medical care and
make other important decisions in analogous contexts that
posed at least equal or greater risks to a minor's health as those
posed by the decision to terminate a pregnancy (including the
decision to give birth to a child, to place a child for adoption,
and to make medical decisions during pregnancy). Second,
overwhelming, uncontroverted evidence introduced at trial
demonstrated that the legislation would not protect the state's
proffered interests, but rather would impede them. Finally,
there was nothing in the record to indicate that a physician
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was not capable of determining whether a pregnant minor was
competent to give informed consent in the event she chose to
terminate her pregnancy.

[5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 355.
See also Right of minor to have abortion performed without
parental consent, note, 42 A.L.R.3d 1406.] *309

)

Constitutional Law § 15--Construction of Constitutions--
Parallel Provisions of State and Federal Constitutions.

The California Constitution is, and always has been, a
document of independent force, and rights embodied in and
protected by the state Constitution are not invariably identical
to the rights contained in the federal Constitution. Even when
the terms of the California Constitution are textually identical
to those of the federal Constitution, the proper interpretation
of the state constitutional provision is not invariably identical
to the federal courts' interpretation of the corresponding
provision contained in the federal Constitution. (Per George,
C. J., Werdegar, and Chin, JJ.)

)

Constitutional Law § 58.1--First Amendment and Other
Fundamental Rights--Right to Privacy--State Constitutional
Right as Compared to Federal Constitutional Right.

With respect to the constitutional right of privacy, there is a
clear and substantial difference in the applicable language of
the federal and state Constitutions. The federal Constitution
contains no provision expressly setting forth or guaranteeing
a constitutional right of “privacy”; the recent federal cases
recognizing and protecting an individual's privacy interest
in the area of reproductive privacy have found such a right
implied within the more general constitutional protection of
“liberty” embodied in U.S. Const., 5th and 14th Amends. Cal.
Const., art. I, § 1, contains, by contrast, an explicit guarantee
of the right of “privacy,” added to the California Constitution
in November 1972, when the electorate approved an initiative
measure the purpose of which was to provide explicit
protection of the right of privacy in the state Constitution.
Furthermore, in many contexts, the scope and application of
the state constitutional right of privacy is broader and more
protective of privacy than the federal constitutional right of
privacy as interpreted by the federal courts. (Per George, C.
J., Werdegar, and Chin, JJ.)

(4a, 4b)

Constitutional Law § 58.1--First Amendment and
Other Fundamental Rights--Right to Privacy--Sexual and
Reproductive Privacy--State Constitution.

The California Constitution provides greater protection of a
woman's right of choice than that provided by the federal
Constitution as interpreted by the United States Supreme
Court. Moreover, the state right of privacy, unlike its federal
counterpart, is not limited to “state action,” but instead also
protects an individual's privacy from infringement or invasion
by private persons or entities. (Per George, C. J., Werdegar,

and Chin, JJ.)

®)

Constitutional Law § 58--First Amendment and Other
Fundamental Rights-- Right to Privacy--Application of
“Compelling State *310 Interest” Test.

Not every assertion of a privacy interest under Cal. Const., art.
I, § 1, must be overcome by a “compelling state interest,” and
a defendant need not invariably demonstrate that the objective
involved could not be met by less intrusive means. The
particular context, i.e., the specific kind of privacy interest
involved and the nature and seriousness of the invasion and
any countervailing interests, remains the critical factor in the
analysis. Where the case involves an obvious invasion of
an interest fundamental to personal autonomy, e.g., freedom
from involuntary sterilization or the freedom to pursue
consensual familial relationships, a compelling interest must
be present to overcome the vital privacy interest. If, in
contrast, the privacy interest is less central, or in bona fide
dispute, general balancing tests are employed. (Per George,
C.J., Werdegar, and Chin, JJ.)

(6a, 6b)

Constitutional Law § 58--First Amendment and Other
Fundamental Rights--Right to Privacy--Elements of Claim
and Defenses.

A plaintiff alleging an invasion of privacy in violation of
the state constitutional right to privacy must establish each
of the following: a legally protected privacy interest, a
reasonable expectation of privacy in the circumstances, and
conduct by the defendant constituting a serious invasion
of privacy. The defendant may prevail by negating any of
these elements or by pleading and proving, as an affirmative
defense, that the invasion of privacy is justified because it
substantively furthers one or more countervailing interests.
The plaintiff, in turn, may rebut the defendant's assertion of
countervailing interests by showing there are feasible and
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effective alternatives to the defendant's conduct which have a
lesser impact on privacy interests.

(7

Constitutional Law § 58--First Amendment and Other
Fundamental Rights-- Right to Privacy--Threshold Elements
of Claim--Application.

The elements that must be established in support of a
right to privacy claim-a legally protected privacy interest, a
reasonable expectation of privacy, and a serious invasion of
privacy-should not be interpreted as establishing significant
new requirements or hurdles that a plaintiff must meet,
hurdles that would modify substantially the traditional
application of the state constitutional privacy provision (and
diminish the protection provided by that provision). Instead,
these elements properly must be viewed simply as “threshold
elements” that may be utilized to screen out claims that do not
involve a significant intrusion on a privacy interest protected
by the state constitutional privacy provision. These elements
do not eliminate the necessity for weighing and balancing the
justification for the conduct in question against the intrusion
on privacy resulting from the conduct in any case that raises
a *311 genuine, nontrivial invasion of a protected privacy
interest. Rather, these threshold elements permit courts to
weed out claims that involve so insignificant or de minimis
an intrusion on a constitutionally protected privacy interest
as not even to require an explanation or justification by the
defendant. (Per George, C. J., Werdegar, and Chin, JJ.)

(8a, 8b)

Constitutional Law § 58--First Amendment and Other
Rights--Right to
Privacy and Autonomy Privacy.

Fundamental Privacy--Informational
Legally recognized privacy interests are generally of two
classes: interests in precluding the dissemination or misuse
of sensitive and confidential information (informational
privacy), and interests in making intimate personal decisions
or conducting personal activities without observation,
intrusion, or interference (autonomy privacy).

(9a, 9b)

Constitutional Law § 58.1--First Amendment and Other
Fundamental Rights--Right to Privacy--Right to Sexual and
Reproductive Privacy.

The interest in autonomy privacy protected by Cal. Const.,
art. I, § 1, includes a pregnant woman's right to choose
whether or not to continue her pregnancy. The right to choose
whether or not to terminate a pregnancy implicates a woman's

fundamental interest in the preservation of her personal health
(and in some instances the preservation of her life), her
interest in retaining personal control over the integrity of her
own body, and her interest in deciding for herself whether to
parent a child. Thus, a pregnant woman's constitutional right
of choice is clearly among the most intimate and fundamental
of all constitutional rights.

(10a, 10b, 10c)

Constitutional Law § 58--First Amendment and Other
Fundamental Rights--Right to Privacy--Application to
Minors.

Minors as well as adults are “persons” under the Constitution
who are entitled to the protection provided by our
constitutional rights. Furthermore, Cal. Const., art. I, § 1,
specifically declares that “[a]ll people are by nature free and
independent and have inalienable rights[, including] enjoying
and defending life and liberty, acquiring, possessing, and
protecting property, ... and privacy.” Significantly, the ballot
argument accompanying the measure that added the privacy
clause expressly confirms that the constitutional right of
privacy afforded by this provision was intended to apply
to “every Californian,” including “every man, woman and
child in this state.” Hence, under the California constitutional
privacy clause, a statute that impinges upon the fundamental
autonomy privacy right of either a minor or an adult must
be evaluated under the demanding “compelling interest” test.
*312

(11)
Parent and Child § 3--Relationship--Mutual Rights of Parent
and Child.

Children are not simply chattels belonging to the parent, but
have fundamental interests of their own that may diverge from
the interests of the parent. (Per George, C. J., Werdegar, and
Chin, JJ.)

(12)
Constitutional Law § 58.1--First Amendment and Other
Fundamental Rights--Right to Privacy--Right to Sexual and
Reproductive Privacy--Woman's Right to Choose--Challenge
to Facial Validity of Statute.

A statute that imposes substantial burdens on fundamental
privacy rights with regard to a large class of persons
may not be sustained against a facial constitutional attack
simply because there may be a small subclass of persons
covered by the statute as to whom a similar but much
more narrowly drawn statute constitutionally could be
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applied. Furthermore, under the federal Constitution, a
facial constitutional challenge to a statute that significantly
impinges upon a woman's fundamental constitutional right of
choice may not be defeated simply by showing that there may
be some circumstances in which the statute constitutionally
might be applied. If a statute operates as a substantial
obstacle to such choice in a large fraction of the cases
to which the statute applies, the statute is unconstitutional
on its face. When a statute broadly and directly impinges
upon the fundamental constitutional privacy rights of a
substantial portion of those persons to whom the statute
applies, the statute can be upheld only if those defending
the statute can establish that, considering the statute's general
and normal application, the compelling justifications for the
statute outweigh the statute's impingement on constitutional
privacy rights and cannot be achieved by less intrusive means.
(Per George, C. J., Werdegar, and Chin, JJ.)

(13)
Constitutional Law § 27--Constitutionality of Legislation--
Rules of Interpretation--Purpose, Wisdom, and Motives of
Legislature--Judicial Scrutiny of Legislative Findings.

As a general rule, it is not the judiciary's function to reweigh
the legislative findings underlying a legislative enactment.
When an enactment intrudes upon a constitutional right,
however, greater judicial scrutiny is required. The ordinary
deference a court owes to any legislative action vanishes
when constitutionally protected rights are threatened. The
rational connection between the remedy provided and the evil
to be curbed, which in other contexts might support legislation
against attack on due process grounds, will not suffice. (Per
George, C. J., Werdegar, and Chin, JJ.)
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GEORGIE, C. J.

In this case we must determine the validity, under the
California Constitution, of a statutory provision that requires
a pregnant minor (whether just short of her 18th birthday, or
several years younger) to secure parental consent or judicial
authorization before she may obtain an abortion. The trial
court, after a lengthy court trial, concluded that the statute
was unconstitutional, and the Court of Appeal unanimously
agreed with that ruling and affirmed the judgment.

As in past cases involving the controversial subject of
abortion, we emphasize at the outset that the morality of
abortion is not at issue in this case. “The morality of
abortion is not a legal or constitutional issue; it is a matter
of philosophy, of ethics, and of theology. It is a subject
upon which reasonable people can, and do, adhere to vastly
divergent convictions and principles.” ( *314 Committee to
Defend Reproductive Rights v. Myers (1981) 29 Cal.3d 252,
284 [172 Cal.Rptr. 866, 625 P.2d 779, 20 A.L.R.4th 1118].)
Our decision in this case does not turn upon the personal
views of any justice with regard to that moral issue.

Nor is the desirability of parental involvement in a minor's
decision whether to obtain an abortion or instead to give birth
to a child in question here. No one would doubt the value to
a pregnant minor of wise and caring parental guidance and
support as she confronts a decision that will affect the rest
of her life, assuming such support is available and the minor
is willing to seek it. The statute at issue, however, applies
not only to a pregnant minor who is willing to seek parental
advice and consent, but rather has its most significant impact
in those instances in which a pregnant minor is too frightened
or too embarrassed to disclose her condition to a parent (or
to a court).
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The question before us is not whether, as a matter of policy,
the challenged statute is wise or beneficial, but instead
whether it is constitutional. We determine the validity of the
legislative measure by applying the relevant legal principles
embodied in the California Constitution, the preeminent
expression of California law enacted by the people.

For the reasons explained hereafter, we conclude that both the
trial court and the Court of Appeal correctly determined that
the statute at issue violates the right of privacy guaranteed
by article I, section 1, of the California Constitution.
Accordingly, we shall affirm the judgment rendered by the

Court of Appeal. !

It bears emphasis that all of the lower court judges
who have considered the validity of the statute
in question have found that the statute violates
the right of privacy guaranteed by the California
Constitution.

I

The statutory provision in question—Assembly Bill No.
2274, 1987-1988 Regular Session (hereafter Assembly Bill
2274)—was enacted in 1987, but it has never been enforced
because its application has been stayed by the lower
courts pending determination of its validity. This measure
constitutes just one part of a comprehensive statutory scheme
governing the conditions and circumstances under which
medical, surgical, and hospital care may be provided to
minors in California. To place the challenged legislation in
proper perspective, we review the history and evolution of the
related California statutory provisions in this area.

At common law, minors generally were considered to lack the
legal capacity to give valid consent to medical treatment or
services, and consequently a parent, guardian, or other legally
authorized person generally was *315 required to provide
the requisite consent. In the absence of an emergency, a
physician who provided medical care to a minor without such
parental or other legally authorized consent could be sued
for battery. (See generally, IJA-ABA Joint Com. on Juvenile
Justice Standards, Standards Relating to Rights of Minors
(1984) std. 4.1, com., p. 51.) As with other common law
rules relating to the legal “disability” of minority, the purpose
of the general common law rule regarding medical care was
to protect the health and welfare of minors, safeguarding
them from the potential overreaching of third parties or the
improvidence of their own immature decisionmaking, and
leaving decisions concerning the minor's medical care in the

hands of his or her parents, who were presumed to be in the
best position to protect the health of their child. (See, e.g.,
Bonner v. Moran (D.C. Cir. 1941) 126 F.2d 121, 122-123 [75
App.D.C. 156, 139 A.L.R. 1366].)

The requirement that medical care be provided to a minor
only with the consent of the minor's parent or guardian
remains the general rule, both in California and throughout the
United States. (See, e.g., Cobbs v. Grant (1972) 8 Cal.3d 229,
243-2441104 Cal.Rptr. 505, 502 P.2d 1]; Rainer v. Community
Memorial Hosp. (1971) 18 Cal.App.3d 240, 251, fn. 14 [95
Cal.Rptr. 901]; see generally, Annot. (1989) 67 A.L.R.4th
511, 516-517.) Over the past half-century, however, a number
of significant statutory developments in California have
modified the general rule relating to the provision of medical
care to minors.

One development involves the Legislature's enactment of
a number of discrete, so-called “medical emancipation”
statutes, each of which has designated a general category
of minors who—although not legally emancipated for all
purposes—nonetheless are authorized to obtain medical,
surgical, or hospital care in all contexts, without parental
consent. In 1961, the Legislature enacted statutory provisions
authorizing (1) any lawfully married minor, and (2) any
minor on active duty with any of the United States armed
services, to consent to all hospital, medical, and surgical care
without parental approval. (Stats. 1961, ch. 1407, § 1, p. 3212
[enacting former Civ. Code, § 25.6]; Stats. 1961, ch. 1407,

§ 2, p. 3213 [enacting former Civ. Code, § 25.7].)2 And in
1968, the Legislature adopted a somewhat broader medical
emancipation statute, providing that “a minor 15 years of age
or older who is living separate and apart from his parents or
legal guardian, whether with or without the consent of a parent
or guardian and regardless of *316 the duration of such
separate residence, and who is managing his own financial
affairs, regardless of the source of his income,” may consent
to any hospital, medical, or surgical care without parental
approval. (Stats. 1968, ch. 371, § 1, p. 785 [enacting former
Civ. Code, § 34.6, now Fam. Code, § 6922]; see Carter v.
Cangello (1980) 105 Cal.App.3d 348 [164 Cal.Rptr. 361].)

In addition to this first category of what might be
characterized as “general medical emancipation” statutes,
California has adopted a considerable number of additional
statutory provisions that fall within a second category of what
might be termed “/imited medical emancipation” statutes, i.e.,
statutes that authorize minors, without parental consent, to
obtain medical care only for specific, designated conditions,
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without authorizing the minor to consent to medical care
for other medical needs. These limited medical emancipation
statutes identify circumstances in which a minor in need of
medical care may be reluctant, for a variety of reasons, to
inform his or her parents of the situation or condition that
has created the minor's need for such care, and in which,
because of such reluctance, there is a substantial risk that
minors would fail to seek medical care—"“to the detriment of
themselves, their families, and society” (Wadlington, Medical
Decision Making for and by Children: Tensions Between
Parent, State and Child (1994) 1994 U. Ill. L.Rev. 311,
323-324)—were minors required to inform their parents
and obtain parental consent before being allowed to receive
medical care. (See generally, Wadlington, Consent to Medical
Care for Minors, in Children's Competence to Consent
(Melton et al. edits. 1983) pp. 61-64.)

Over the past 40 years, California has enacted a variety
of such limited medical emancipation statutes. The initial
statute falling within this category—the amended version of
which is challenged in this case—was enacted in 1953 and
authorized an unmarried pregnant minor, without parental
consent, to obtain hospital, medical, and surgical care related
to pregnancy. (Stats. 1953, ch. 1654, § 1, p. 3383, enacting
former Civ. Code, § 34.5, now Fam. Code, § 6925.) (We shall
review the specific language and evolution of this statute in
more detail below.) In 1968, the Legislature adopted a similar
provision authorizing any minor, 12 years of age or older,
to obtain, without parental consent, medical care related
to the diagnosis or treatment of any infectious, contagious,
or communicable disease, including a sexually transmitted
disease. (Stats. 1968, ch. 417, § 1, p. 859, enacting former Civ.
Code, § 34.7, now Fam. Code, § 6926.) In 1977, an analogous
provision was adopted authorizing any minor, 12 years of
age or older, to obtain, without parental consent, medical care
related to the diagnosis and treatment of rape. (Stats. 1977,
ch. 354, § 1, p. 1325, enacting former Civ. Code, § 34.8,
now Fam. Code, § 6927.) That same year, the Legislature
adopted another statute, *317 authorizing a minor (of any
age) to obtain, without parental consent, medical care relating
to sexual assault. (Stats. 1977, ch. 935, § 1, p. 2859, enacting

former Civ. Code, § 34.9, now Fam. Code, § 6928.)° And
in 1977 the Legislature also adopted a statute authorizing
any minor, 12 years or older, without parental consent, to
obtain medical care and counseling relating to the diagnosis

and treatment of a drug or alcohol related problem. (Stats.
1977, ch. 979, § 1, p. 2953, enacting former Civ. Code, §

34.10, now Fam. Code, § 6929.)* Finally, in 1979, another,
somewhat comparable statute was adopted by the Legislature,

authorizing a minor, 12 years or older, to obtain, without
parental consent, mental health treatment or counseling on an
outpatient basis. (Stats. 1979, ch. 832, § 1, p. 2887, enacting
former Civ. Code, § 25.9, now Fam. Code, § 6924.)

The provision authorizing a minor to consent to
medical care relating to sexual assault contains a
provision directing the professional who renders
such medical treatment to attempt to contact
the minor's parent or parents, but also provides
that such contact need not be attempted if the
professional believes that the parent committed the
sexual assault.

Although authorizing a minor to obtain medical
care for drug and alcohol abuse problems without
parental consent, the statute also provides that
“[t]he treatment plan of a minor authorized by this
section shall include the involvement of the minor's
parent, parents, or legal guardian, if appropriate, as
determined by the professional person or treatment
facility treating the minor.” (Stats. 1977, ch. 979, §
1, p. 2953))

As this list demonstrates, over the past four decades the
Legislature has recognized that, in a variety of specific
contexts, the protection of the health of minors may best be
served by permitting a minor to obtain medical care without
parental consent. These statutes do not reflect a legislative
determination that a minor who, for example, has been raped
or has contracted a sexually transmitted disease would not
benefit from the consultation and advice of a supportive
parent. Indeed, as noted, a few of the statutes specifically call
upon the treating physician or health care provider to notify
and attempt to involve the minor's parents in the treatment
process, so long as the circumstances suggest to the health
care provider that such involvement will not be detrimental
to the health or interests of the minor. (See ante, fns. 3, 4.)
Nor do these statutes imply that a minor who, for example,
has been sexually assaulted or has a drug or alcohol abuse
problem is more mature or knowledgeable than other minors
of similar age; a minor who may obtain medical care for such
conditions still must obtain parental consent before she or he
may obtain, for example, an appendectomy.

Instead, each of these statutory provisions embodies a
legislative recognition that, particularly in matters concerning
sexual conduct, minors frequently are reluctant, either
because of embarrassment or fear, to inform their parents of
medical conditions relating to such conduct, and consequently
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that there is a considerable risk that minors will postpone
or avoid *318 seeking needed medical care if they are
required to obtain parental consent before receiving medical
care for such conditions. To protect their health in these
particular circumstances, the statutes authorize minors to
receive medical care for these designated conditions without
parental consent.

As already noted, the present case involves the constitutional
validity of a legislative measure that amends the oldest of
California's limited medical emancipation statutes, the one
pertaining to a minor's access to medical care relating to
pregnancy. We now proceed to review the history of that
measure in some detail.

As originally enacted in 1953, former Civil Code section 34.5
provided in full: “Notwithstanding any other provision of
the law, an unmarried, pregnant minor may give consent to
the furnishing of hospital, medical and surgical care related
to her pregnancy, and such consent shall not be subject to
disaffirmance because of minority. The consent of the parent
or parents of an unmarried, pregnant minor shall not be
necessary in order to authorize hospital, medical and surgical
care related to her pregnancy.” (Stats. 1953, ch. 1654, § 1, p.
3383.) Under the terms of the statute, an unmarried pregnant
minor was authorized to receive, without parental notification
or consent, the full range of medical care related to her
pregnancy that a pregnant adult could receive.

At the time former Civil Code section 34.5 was enacted in
1953, the applicable California statute narrowly limited the
right of any pregnant woman to obtain an abortion, providing
that a physician lawfully could perform an abortion only when
such a procedure was “necessary to preserve” the life of the
pregnant woman. (Former Pen. Code, § 274; see, e.g., People
v. Ballard (1959) 167 Cal.App.2d 803, 814 [335 P.2d 204]
[interpreting the scope of the statute].) Although no published
decision addressed the question, it appears that at this time a
pregnant minor, like a pregnant adult, lawfully could obtain
an abortion only when the procedure was “necessary to
preserve” the minor's life within the meaning of former Penal
Code section 274. Under the terms of former Civil Code
section 34.5, however, whenever such an abortion lawfully
could be performed, a minor could obtain such medical and
surgical care without parental involvement.

In 1967, the Legislature passed the Therapeutic Abortion
Act (Stats. 1967, ch. 327, § 1, p. 1521, enacting former
Health & Saf. Code, §§ 25950-25954). This act expanded

the circumstances under which a woman lawfully could
obtain an abortion, authorizing such a surgical procedure
when (1) there was a substantial risk that continuation of
the pregnancy would gravely impair the woman's physical
or mental health, or (2) the pregnancy was the result *319
of rape or incest. (Under the Therapeutic Abortion Act, the
determination whether a woman was eligible for an abortion
was to be made by a committee composed of members of the
medical staff of the hospital at which the abortion was to be
performed.)

In Ballard v. Anderson (1971) 4 Cal.3d 873 [95 Cal.Rptr. 1,
484 P.2d 1345, 42 A.L.R.3d 1392], this court was presented
with the question whether a pregnant minor, by virtue of
former Civil Code section 34.5, was authorized to consent
to the same medical and surgical procedures relating to
her pregnancy to which a pregnant adult could consent
under the Therapeutic Abortion Act. Finding nothing in the
language of the act that would preclude a pregnant minor
from consenting to an abortion under the conditions set
forth in the act, the court in Ballard concluded that because
an abortion constituted surgical care related to pregnancy
within the meaning of former Civil Code section 34.5, under
that provision a pregnant minor lawfully could consent to a
therapeutic abortion. The court in Ballard declared: “There is
no rational basis for discriminatorily singling out therapeutic
abortion as the only type of pregnancy-related surgical care
which requires parental consent.” (4 Cal.3d at p. 883.)

Thus, the decision in Ballard confirmed that, under the then
existing provisions of former Civil Code section 34.5, a
pregnant minor could obtain, without parental consent, the
full range of medical care relating to her pregnancy that a
pregnant adult lawfully could obtain. Shortly after the Ballard
decision, judicial decisions in this court and the United States
Supreme Court (People v. Barksdale (1972) 8 Cal.3d 320,
332 [105 Cal.Rptr. 1, 503 P.2d 257]; Roe v. Wade (1973)
410 U.S. 113 [93 S.Ct. 705, 35 L.Ed.2d 147]; Doe v. Bolton
(1973) 410 U.S. 179 [93 S.Ct. 739, 35 L.Ed.2d 201]), as
well as the electorate's adoption of an explicit California
constitutional right of privacy in November 1972, provided
additional protection of a pregnant individual's right to choose
whether to continue or terminate her pregnancy. Because
the provisions of former Civil Code section 34.5 remained

unchanged in all relevant respects, 3 California law continued
to afford pregnant minors the right to obtain, without parental
consent, the same, full range of medical and surgical care
relating to pregnancy that a pregnant adult could obtain.
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From its enactment in 1953 until its amendment in 1987,
former Civil Code section 34.5 drew no distinction on the
basis of whether or not a *320 pregnant minor chose to
continue or to terminate her pregnancy. The statute provided
simply that a minor could obtain medical and surgical care
“relating to pregnancy” without parental consent, affording a
pregnant minor unencumbered access to medical care relating
to her pregnancy without regard to whether the minor chose
to continue or to terminate her pregnancy.

In 1987, the Legislature enacted Assembly Bill 2274
(Stats. 1987, ch. 1237, §§ 1-7, pp. 4396-4399), which left
unchanged the general language of former Civil Code section
34.5 (“[n]otwithstanding any other provision of law, an
unemancipated minor may give consent to the furnishing of
hospital, medical and surgical care related to the prevention
or treatment of pregnancy ... [and t]he consent of the parent
or parents of such minor shall not be necessary in order to
authorize the hospital, medical, and surgical care”), but added
a concluding clause that declares the section shall not be
construed “to authorize an unemancipated minor to receive
an abortion without the consent of a parent or guardian other
than as provided in Section 25958 of the Health and Safety

Code.”®

Former Civil Code section 34.5, as amended, read
in full:

“Notwithstanding any other provision of law,
an unemancipated minor may give consent to
the furnishing of hospital, medical and surgical
care related to the prevention or treatment of
pregnancy, and that consent shall not be subject
to disaffirmance because of minority. The consent
of the parent or parents of such minor shall not
be necessary in order to authorize the hospital,
medical, and surgical care.

“This section shall not be construed to authorize
a minor to be sterilized without the consent of
his or her parent or guardian [or] to authorize
an unemancipated minor to receive an abortion
without the consent of a parent or guardian other
than as provided in Section 25958 of the Health and
Safety Code.” (Stats. 1987, ch. 1237, § 2, p. 4396.)

Former section 25958 of the Health and Safety Code (now
§ 123450), which was added by Assembly Bill 2274, in turn
provides that (1) “[e]xcept in a medical emergency requiring
immediate medical action, no abortion shall be performed
upon an unemancipated minor unless she first has given her

written consent to the abortion and also has obtained the
written consent of one of her parents or legal guardian,” and
(2) “[i]f one or both of an unemancipated, pregnant minor's
parents or her guardian refuse to consent to the performance
of an abortion, or if the minor elects not to seek the[ir]
consent ..., an unemancipated pregnant minor may file a
set[ting] forth with
specificity the minor's reasons for the request.” Declaring that

petition with the juvenile court [,] ...

the minor's identity is to be treated as confidential in such
a proceeding, Health and Safety Code former section 25958
goes on to provide that (1) if the court finds that the minor
“is sufficiently mature and sufficiently informed to make the
decision on her own regarding an abortion, and that the minor
has, on that basis, consented thereto, the court shall grant
the petition,” and (2) if the court finds that the minor is not
*321 sufficiently mature and informed, “the court shall then
consider whether performance of the abortion would be in
the best interest of the minor,” and shall grant the petition
if the court finds that the performance of an abortion would
be in the minor's best interest and deny the petition if it
finds that the performance of an abortion would not be in
the minor's best interest. The section also includes a number
of provisions intended to ensure that the so-called “judicial
bypass” proceeding is held and decided expeditiously, and, if
the trial court denies the petition, that the denial is subject to
expedited appellate review. Finally, the section provides that
any person who knowingly performs an abortion on a minor
without complying with the section's provisions is guilty of a

misdemeanor (punishable by a fine or incarceration). 7 %322

Health and Safety Code section 25958, as added by
Assembly Bill 2274 (Stats. 1987, ch. 1237, § 3, pp.
4396-4398) , reads in full:

“(a) Except in a medical emergency requiring
immediate medical action, no abortion shall be
performed upon an unemancipated minor unless
she first has given her written consent to the
abortion and also has obtained the written consent
of one of her parents or legal guardian.

“(b) If one or both of an unemancipated, pregnant
minor's parents or her guardian refuse to consent
to the performance of an abortion, or if the minor
elects not to seek the consent of one or both of
her parents or her guardian, an unemancipated
pregnant minor may file a petition with the juvenile
court. If, pursuant to this subdivision, a minor
seeks a petition, the court shall assist the minor
or person designated by the minor in preparing
the petition and notices required pursuant to this
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section. The petition shall set forth with specificity
the minor's reasons for the request. The court shall
ensure that the minor's identity is confidential. The
minor may file the petition using only her initials or
a pseudonym. An unemancipated pregnant minor
may participate in the proceedings in juvenile court
on her own behalf, and the court may appoint a
guardian ad litem for her. The court shall, however,
advise her that she has a right to court-appointed
counsel upon request. The hearing shall be set
within three days of the filing of the petition. A
notice shall be given to the minor of the date, time,
and place of the hearing on the petition.

“(c) At the hearing on a minor's petition brought
pursuant to subdivision (b) for the authorization of
an abortion, the court shall consider all evidence
duly presented, and order either of the following:
“(1) If the court finds that the minor is sufficiently
mature and sufficiently informed to make the
decision on her own regarding an abortion, and that
the minor has, on that basis, consented thereto, the
court shall grant the petition.

“(2) If the court finds that the minor is not
sufficiently mature and sufficiently informed to
make the decision on her own regarding an
abortion, the court shall then consider whether
performance of the abortion would be in the best
interest of the minor. In the event that the court
finds that the performance of the abortion would be
in the minor's best interest, the court shall grant the
petition ordering the performance of the abortion
without consent of, or notice to, the parents or
guardian. In the event that the court finds that
the performance of the abortion is not in the best
interest of the minor, the court shall deny the
petition.

“Judgment shall be entered within one court day of
submission of the matter.

“(d) The minor may appeal the judgment of the
juvenile court by filing a written notice of appeal
at any time after the entry of the judgment.
The Judicial Council shall prescribe, by rule, the
practice and procedure on appeal and the time and
manner in which any record on appeal shall be
prepared and filed. These procedures shall require
that the notice of the date, time, and place of
hearing, which shall be set within five court days of
the filing of notice of appeal, shall be mailed to the
parties by the clerk of the court. The appellate court
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shall ensure that the minor's identity is confidential.
The minor may file the petition using only her
initials or a pseudonym. Judgment on appeal shall
be entered within one court day of submission of
the matter.

“(e) No fees or costs incurred in connection with
the procedures required by this section shall be
chargeable to the minor or her parents, or either of
them, or to her legal guardian.

“(f) It is a misdemeanor, punishable by a fine of
not more than one thousand dollars ($1000), or
by imprisonment in the county jail of up to 30
days, or both, for any person to knowingly perform
an abortion on an unmarried or unemancipated
minor without complying with the requirements
of this section.” (Stats. 1987, ch. 1237, § 3, pp.
4396-4398.)

Accordingly, as revised by Assembly Bill 2274, the applicable
California statutes continue to authorize a pregnant minor to
obtain medical care relating to her pregnancy without parental
consent or judicial authorization so long as the minor chooses
to continue her pregnancy, but provide that the minor may
obtain a medically safe abortion only if she first obtains
parental consent or judicial authorization.

I
Plaintiffs filed the present action challenging the
constitutionality of Assembly Bill 2274 in November 1987,
shortly after the statute was enacted and before it was

scheduled to go into effect on January 1, 1988. 8 Plaintiffs
contended that the statute violated the right of privacy secured
by article I, section 1, of the California Constitution and
denied them equal protection of the laws in violation of article
I, section 7, of the California Constitution, and sought a
preliminary injunction to enjoin its operation.

Plaintiffs in this action are the American Academy
of Pediatrics, California District IX; the California
Medical Association; the American College of
Obstetricians and Gynecologists, District IX;
Planned Parenthood of Alameda-San Francisco;
and Dr. Philip Darney, a board-certified specialist
in obstetrics and gynecology. Defendants are the
Attorney General of the State of California and the
district attorneys of each California county.

In December 1987, the superior court issued a preliminary
injunction prohibiting state officials from enforcing the
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newly enacted legislation pending the resolution of plaintiffs'
constitutional challenge. Defendants appealed from the order
granting a preliminary injunction, and further proceedings
with regard to the merits of the action were stayed pending
that appeal. In October 1989, the Court of Appeal affirmed the
trial court's order, concluding that in view of the substantiality
of plaintiffs' constitutional challenge and the balance of
relative hardships, the trial court did not err in granting the
preliminary injunction. (American Academy of Pediatrics v.
Van de Kamp (1989) 214 Cal.App.3d 831 [263 Cal.Rptr. 46]
(American Pediatrics I).) In reaching this conclusion, the
Court of Appeal in American Pediatrics I determined that the
provisions of Assembly Bill 2274 represented a significant
infringement on a pregnant minor's intimate and fundamental
constitutional right to choose whether or not to continue her
pregnancy, and that to sustain the constitutionality of the
provision “the burden at *323 trial will be upon the People
to prove they have a compelling interest in the regulation of
unemancipated minors' consent to an abortion ... [and] that
this legislation is the least intrusive alternative available and
is so narrowly drawn as to impinge upon the constitutionally
protected area no more than is necessary to accomplish the
state's legitimate goals.” (214 Cal.App.3d at pp. 846-847.)
The Court of Appeal in American Pediatrics I further held
that, in view of this court's decision in Committee to Defend
Reproductive Rights v. Myers, supra, 29 Cal.3d 252, “[t]he
court at trial will have to determine if minors who have
abortions have needs different from those of minors choosing
to carry to term and, if not, whether legislation reasonably
can be drafted which does not impermissibly discriminate
between classes of minors.” (214 Cal.App.3d at p. 848.) The
matter then was returned to the superior court for further
proceedings.

In October and November 1991, the case was tried to the
superior court, sitting without a jury. At trial, 25 witnesses
testified, and the deposition testimony of 6 other witnesses
was admitted into evidence. The witnesses represented a
broad spectrum of experts with training and experience in
the fields of health care, adolescent development, and the
application of judicial bypass procedures in other states. The
testimony covered a wide range of subjects, including the
relative medical and psychological risks posed to pregnant
minors by abortion and childbirth, the general maturity of
minors seeking abortion, the existing guidelines and practices
with regard to the counseling provided to minors seeking
abortion, and the general efficacy (or lack thereof) of the
judicial bypass process in other jurisdictions.

At the conclusion of the trial, the court issued a lengthy
opinion, reviewing the evidence that had been presented
at trial and making extensive findings on the basis of
the evidence presented. The trial court concluded that
although the two interests upon which the state relied
to support the legislation—namely, the protection of the
physical, emotional, and psychological health of minors, and
the furtherance of the parent-child relationship—constituted
“compelling state interests” for purposes of the relevant
constitutional analysis, the state had failed to prove that
the challenged legislation would, in fact, further these
interests. Indeed, the trial court found that the evidence at
trial overwhelmingly established that the legislation would
not advance these worthy objectives, but rather would be
counterproductive and detrimental both to the health of
pregnant minors and to the parent-child relationship. In
addition, the trial court found that defendants had failed
to justify the distinction drawn by the legislation between
pregnant minors who choose to undergo abortions and
pregnant minors who choose to carry to term, i.e., by requiring
minors who seek to terminate their pregnancy to obtain
parental consent or judicial authorization before they obtain
medical *324 care, but permitting pregnant minors who
choose to continue their pregnancy to obtain medical care
without parental consent or judicial authorization.

On the basis of its factual findings and legal conclusions,
the trial court concluded that Assembly Bill 2274 is
unconstitutional, violating the right of privacy guaranteed by
article I, section 1, of the California Constitution and denying
the equal protection of the laws guaranteed by article I, section
7, of the California Constitution. The court issued a judgment
permanently enjoining the statute's enforcement. Defendants
appealed from the judgment.

While the appeal was pending in the Court of Appeal,
our court decided the case of Hill v. National Collegiate
Athletic Assn. (1994) 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865
P.2d 633], concluding that an athletic drug testing program,
administered by a private organization, did not violate the
state constitutional right of privacy. In the course of the
decision in Hill, our court addressed a number of issues
related generally to the proper scope and application of the
state constitutional right of privacy. Although the trial court's
decision in the present case preceded our decision in Hill, the
Court of Appeal concluded that there was no need to remand
this matter to the trial court for further proceedings in light

of Hill, 9 and further concluded that, on the basis of the trial
court record and the applicable privacy principles set forth
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and reaffirmed in Hill, the trial court correctly had concluded
that Assembly Bill 2274 violates the state constitutional right
of privacy. Accordingly, the Court of Appeal affirmed the
trial court judgment, permanently enjoining the application of

Assembly Bill 2274. 1°

9 Neither plaintiffs nor defendants have challenged
the Court of Appeal's conclusion that the present
record provides an adequate basis upon which to
decide the constitutional issue.

10

Having concluded that the statute violated the state
constitutional right of privacy, the Court of Appeal
found no need to consider or resolve the state equal
protection issue.

We granted defendants' petition for review in order to consider
the important issue presented by this case.

1
(1a) In challenging the decisions of both the trial court
and the Court of Appeal, defendants rely heavily upon the
circumstance that the United States Supreme Court, in a
series of decisions, has upheld the validity under the federal
Constitution of abortion/parental consent laws—similar to
that embodied in Assembly Bill 2274—that have been

enacted in other states. ! Indeed, it is quite clear that in
drafting and enacting Assembly Bill 2274 in *325 1987,
the California Legislature itself relied heavily upon the prior
United States Supreme Court decisions in this area. Most
of the express “legislative findings” set forth in section 1
of Assembly Bill 2274 are either verbatim quotations or
close paraphrases of language from opinions of the United

States Supreme Court, 12 and the judicial bypass provisions
of Health and Safety Code former section 25958 clearly
were drafted to comply with the requirements set forth in
the applicable federal decisions. Defendants maintain that
just as the United States Supreme Court has found such a
statutory scheme permissible under the federal Constitution,
we similarly should find the enactment permissible under the
California Constitution.

12

S.Ct. 3035, 61 L.Ed.2d 797] (hereafter Bellotti
ID; H. L. v. Matheson (1981) 450 U.S. 398 [101
S.Ct. 1164, 67 L.Ed.2d 388]; Planned Parenthood
Assn. v. Ashcroft (1983) 462 U.S. 476 [103 S.Ct.
2571, 76 L.Ed.2d 733]; Akron v. Akron Center for
Reproductive Health (1983) 462 U.S. 416 [103
S.Ct. 2481, 76 L.Ed.2d 687] (hereafter Akron I);
Hodgson v. Minnesota (1990) 497 U.S. 417 [110
S.Ct. 2926, 111 L.Ed.2d 344]; Ohio v. Akron Center

for Reproductive Health (1990) 497 U.S. 502 [110

S.Ct.2972, 111 L.Ed.2d 405]; Planned Parenthood
of Southeastern Pa. v. Casey (1992) 505 U.S.
833 [112 S.Ct. 2791, 120 L.Ed.2d 674] (hereafter
Casey); Lambert v. Wicklund (1997) 520 U.S.
[117 S.Ct. 1169, 137 L.Ed.2d 464].

Section 1 of Assembly Bill 2274 reads in full:
“The Legislature finds as follows: (a) the medical,
emotional, and psychological consequences of an
abortion are serious and can be lasting, particularly
when the patient is an immature minor; (b) the
capacity to become pregnant and the capacity
for exercising mature judgment concerning the
wisdom of an abortion are not logically related; (c)
minors often lack the ability to make fully informed
choices that take account of both immediate
and long-range consequences of their actions; (d)
parents ordinarily possess information essential to
a physician's exercise of his or her best medical
judgment concerning a minor child; and (e) parents
who are aware that their minor daughter has had
an abortion may better ensure that she receives
adequate medical attention subsequent to her
abortion.” (Stats. 1987, ch. 1237, § 1, p. 4396.)
The first four of these findings either directly quote
or paraphrase language from two United States
Supreme Court opinions. Findings (a), (b), and (d)
correspond to language in /. L. v. Matheson, supra,
450U.S.398,408,411[101 S.Ct. 1164, 1170-1171,
1172], and finding (c) corresponds to language in
the lead opinion in Bellotti 11, supra, 443 U.S. 622,
640 [99 S.Ct. 3035, 3046].

11

The United States Supreme Court has addressed the
validity of parental notice and consent provisions
in abortion statutes in the following decisions:
Planned Parenthood of Missouri v. Danforth
(1976) 428 U.S. 52 [96 S.Ct. 2831, 49 L.Ed.2d
788); Bellotti v. Baird (1979) 443 U.S. 622 [99

(2) As defendants acknowledge, however, it is well
established that the California Constitution “is, and always
has been, a document of independent force” (People v.
Brisendine (1975) 13 Cal.3d 528, 549-550 [119 Cal.Rptr. 315,
531 P.2d 1099]), and that the rights embodied in and protected
by the state Constitution are not invariably identical to the
rights contained in the federal Constitution. (See generally,
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Raven v. Deukmejian (1990) 52 Cal.3d 336, 351-355 [276
Cal.Rptr. 326, 801 P.2d 1077].) California cases long have
recognized the independence of the California Constitution
(see, e.g., Gabrielli v. Knickerbocker (1938) 12 Cal.2d 85,
89 [82 P.2d 391]), and article I, section 24, of the California
Constitution expressly confirms that the rights “guaranteed
by this Constitution are not dependent on those guaranteed
by the United States Constitution.” Past cases make clear that
*326 even when the terms of the California Constitution
are textually identical to those of the federal Constitution, the
proper interpretation of the state constitutional provision is
not invariably identical to the federal courts' interpretation
of the corresponding provision contained in the federal
Constitution. (See, e.g., Raven v. Deukmejian, supra, 52
Cal.3d 336, 352-354; People v. Brisendine, supra, 13 Cal.3d
528, 548-551.)

(3) Furthermore, with respect to the specific constitutional
right at issue in this case—the constitutional right of
privacy—there is a clear and substantial difference in the
applicable language of the federal and state Constitutions. The
federal Constitution contains no provision expressly setting
forth or guaranteeing a constitutional right of “privacy”; the
recent federal cases recognizing and protecting an individual's
privacy interest in the area of reproductive rights have found
such a right implied within the more general constitutional
protection of “liberty” embodied in the Fifth and Fourteenth
Amendments. (See, e.g., Casey, supra, 505 U.S. 833, 846-853
[112S.Ct.2791,2804-2808].) The California Constitution, by
contrast, contains in article I, section 1, an explicit guarantee

of the right of “privacy.” 13 This explicit reference to the
right of privacy was added to the California Constitution in
November 1972, when the electorate approved an initiative
measure whose purpose was to provide explicit protection
of the right of privacy in the state Constitution. (See Ballot
Pamp., Proposed Amends. to Cal. Const. with arguments to
voters, Gen. Elec. (Nov. 7, 1972), argument in favor of Prop.
11, pp. 26-27; id., rebuttal to argument against Prop. 11, p.
28.)

13 Article 1, section 1, of the California Constitution

provides: “All people are by nature free and
independent and have inalienable rights. Among
these are enjoying and defending life and liberty,
acquiring, possessing, and protecting property, and
pursuing and obtaining safety, happiness, and
privacy.” (Italics added.)

Finally, and most significantly, not only is the state
constitutional right of privacy embodied in explicit
language not federal
Constitution, but past California cases establish that, in many

constitutional present in the
contexts, the scope and application of the state constitutional
right of privacy is broader and more protective of privacy
than the federal constitutional right of privacy as interpreted
by the federal courts. (Compare Hill v. National Collegiate
Athletic Assn., supra, 7 Cal.4th 1, 15-20 [state constitutional
right of privacy applies to private, as well as to state, action]
with Skinner v. Railway Labor Executives' Assn. (1989) 489
U.S. 602,614 [109 S.Ct. 1402, 1411-1412, 103 L.Ed.2d 639]
[federal privacy right applies only to governmental action];
City of Santa Barbara v. Adamson (1980) 27 Cal.3d 123 [164
Cal.Rptr. 539, 610 P.2d 436, 12 A.L.R.4th 219] [for purposes
of determining validity of zoning ordinance, state privacy
right protects right to reside with *327 unrelated persons]
with Village of Belle Terre v. Boraas (1974) 416 U.S. 1 [94
S.Ct. 1536, 39 L.Ed.2d 797] [contra].)

(4a) Indeed, a past decision of this court involving the
same aspect of the right of privacy as that involved in the
present case—namely, the right of a pregnant woman to
choose whether to continue her pregnancy or to have an
abortion—clearly demonstrates that the state Constitution
has been interpreted to provide greater protection of a
woman's right of choice than that provided by the federal
Constitution as interpreted by the United States Supreme
Court. In Committee to Defend Reproductive Rights v. Myers,
supra, 29 Cal.3d 252 (Myers), this court was faced with the
question of the validity, under the California Constitution,
of state Budget Act provisions that afforded full funding of
medical expenses incurred by an indigent pregnant woman
if she chose to continue her pregnancy and bear a child
but that, at the same time, generally denied public funding
of medical expenses to an indigent women if she chose to
have an abortion. In defending the constitutionality of the
provisions challenged in Myers, the state relied upon a then-
recent decision of the United States Supreme Court that
had upheld the validity, under the federal Constitution, of a
similar funding scheme under which the federal government
paid the medical expenses of an indigent pregnant woman
if she chose to continue her pregnancy but did not pay for
necessary medical expenses if the woman chose to have an
abortion. (See Harris v. McRae (1980) 448 U.S. 297 [100
S.Ct.2671, 65 L.Ed.2d 784]; see also Maher v. Roe (1977) 432
U.S. 464 [97 S.Ct. 2376, 53 L.Ed.2d 484] [upholding similar
state regulation against federal constitutional challenge].) In
Mpyers, this court concluded that the federal precedent was not
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controlling as to the validity of the challenged funding scheme
under the state Constitution, and, applying state constitutional
principles, went on to find that the unequal funding scheme
violated the protection afforded a pregnant woman's right of
privacy by the privacy provision of article I, section 1, of the
California Constitution that had been adopted several years
earlier.

In the more than 15 years that have elapsed since the Myers
decision, California courts repeatedly and uniformly have
recognized that “our state Constitution has been construed
to provide California citizens with privacy protections
encompassing procreative decisionmaking—broader, indeed,
than those recognized by the federal Constitution.” (Johnson
v. Calvert (1993) 5 Cal.4th 84, 100 [19 Cal.Rptr.2d 494, 851
P.2d 776], italics added [citing Myers]; see also Urbaniak v.
Newton (1991) 226 Cal.App.3d 1128, 1136 [277 Cal.Rptr.
354] [“the state right of privacy has been held to be
broader than the federal right,” citing Myers]; American
Pediatrics I, supra, 214 Cal.App.3d 831, 839 [“the California
Constitution ...

which is broader than the federal right to privacy,” *328

expressly recognizes a right to privacy ...

citing Myers]; Chico Feminist Women's Health Center v.
Scully (1989) 208 Cal.App.3d 230, 241 [256 Cal.Rptr. 194]
“our state privacy guaranty is broader than the federal
privacy right,” citing Myers]; Planned Parenthood Affiliates
v. Van de Kamp (1986) 181 Cal.App.3d 245, 277 [226
Cal.Rptr. 361] [“The California Supreme Court has declared
the state constitutional right to be much broader than the
privacy rights guaranteed by the federal Constitution,” citing
Mpyers); accord, Chico Fem. Women's Hith. Cr. v. Butte Glenn
Med. S. (E.D.Cal. 1983) 557 F.Supp. 1190, 1203 [“the right
of procreative choice protected by Article I, § 1 has already
been established as significantly broader than the comparable
federal right,” citing Myers].)

Because the applicable California authority establishes that
the protection afforded by the California Constitution of
a pregnant woman's right of choice is broader than the
constitutional protection afforded by the federal Constitution
as interpreted by the United States Supreme Court, the
circumstance that the federal high court has concluded
that abortion/parental consent statutes similar to Assembly
Bill 2274 do not violate the federal Constitution, does not
establish that Assembly Bill 2274 is compatible with the
governing constitutional privacy principles established by the
California Constitution. To decide that issue, it is necessary
for us to evaluate Assembly Bill 2274 under applicable state
constitutional principles.

v
(1b) In determining whether Assembly Bill 2274 violates
the state constitutional right of privacy, we examine the
challenged statute under the standards and principles set forth
in this court's prior decisions interpreting and applying article
I, section 1, of the California Constitution.

In Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th
1 (Hill), a case involving a state constitutional challenge to
a drug testing program imposed by a private organization
(the National Collegiate Athletic Association (NCAA))
upon student athletes engaged in intercollegiate competition
sponsored by the organization, our court conducted an
exhaustive review of the history and past application of the
state constitutional privacy clause, and attempted to clarify
a number of issues concerning the proper application of this
provision. Because of the breadth of the inquiry conducted
in Hill, we believe that it is helpful to begin our analysis of
the state constitutional privacy issue with a discussion of that
decision.

(4b) The initial issue addressed by the court in Hill was
whether the state constitutional privacy clause properly
should be interpreted to protect individuals only from
invasions of privacy by governmental entities or other *329
“state actors,” or instead also protects an individual's privacy
from infringement or invasion by private persons or entities,
such as the NCAA. After reviewing the background of the
state constitutional provision, the court in Hill concluded that
the state right of privacy, unlike its federal counterpart, is
not limited to “state action,” and applies to the actions of the

NCAA at issue in Hill. "4

14 In the present case, of course, plaintiffs' state

constitutional privacy challenge is directed at a
statutory measure enacted by the Legislature that
limits the circumstances under which a pregnant
minor may obtain an abortion, and thus there is no
question that even if “state action” were required
to bring into play the state constitutional privacy
clause, such a requirement would be satisfied here.

(5) Having found that the state constitutional privacy clause
applies to the actions of the NCAA, the court in Hill turned
to the question of the appropriate legal standard to be applied
in determining whether the challenged drug testing program
violated state constitutional privacy principles. The lower
courts in Hill had ruled that the NCAA was required to
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prove both that its drug testing program was supported by
a “compelling state interest” and that there were no less
intrusive alternative means by which the interest served by
the drug testing program could be achieved. After reviewing
the history and background of the state constitutional privacy
clause and prior California case law applying the provision,
the court in Hill concluded that the lower courts had erred in
suggesting “that every assertion of a privacy interest under
article I, section 1, must be overcome by a 'compelling
interest' ” or that a defendant invariably was required to
demonstrate that the objective involved could not be met
by less intrusive means. (7 Cal.4th at pp. 34-35.) Noting
that although some prior California privacy decisions “use
'compelling interest' language[,] others appear to rely on
balancing tests giving less intense scrutiny to nonprivacy
interests,” the court in Hill explained: “The particular
context, i.e., the specific kind of privacy interest involved
and the nature and seriousness of the invasion and any
countervailing interests, remains the critical factor in the
analysis. Where the case involves an obvious invasion of
an interest fundamental to personal autonomy, e.g., freedom
from involuntary sterilization or the freedom to pursue
consensual familial relationships, a 'compelling interest' must
be present to overcome the vital privacy interest. If, in
contrast, the privacy interest is less central, or in bona fide
dispute, general balancing tests are employed.” (7 Cal.4th at
p. 34, fn. omitted.)

With respect to the particular privacy interests implicated
by the athletic drug testing program at issue in Hill, the
court ultimately determined that a general balancing test,
rather than a compelling interest test, was applicable. (Hill,
supra, 7 Cal.4th at pp. 43-44, 53-54.) On the other hand, as
the above *330 quotation indicates, the court recognized
in Hill that when a challenged action or regulation directly
invades “an interest fundamental to personal autonomy, ... a
'compelling interest' must be present to overcome the vital
privacy interest.” (Id. at p. 34.) As we explain below, the
statute at issue in the case now before us intrudes upon just
such “an interest fundamental to personal autonomy,” and we
conclude that the statute thus is subject to scrutiny under the
“compelling interest” test. (See, post, pp. 340-342.)

(6a) After clarifying that the “compelling interest” test does
not apply to all intrusions upon privacy interests protected
by the state constitutional right of privacy, the court in Hill
went on to consider “the correct legal standard to be applied in
assessing plaintiffs' claims for invasion of privacy” (7 Cal.4th
at p. 35), setting forth three “elements” of a cause of action

for violation of the state constitutional right of privacy and
discussing the “defenses” that might be raised in opposition
to such a claim. (/d. at pp. 35-39.) The court summarized its
conclusions as follows: “[A] plaintiff alleging an invasion of
privacy in violation of the state constitutional right to privacy
must establish each of the following: (1) a legally protected
privacy interest; (2) a reasonable expectation of privacy in the
circumstances; and (3) conduct by defendant constituting a
serious invasion of privacy.” (/d. at pp. 39-40.) “A defendant
may prevail in a state constitutional privacy case by negating
any of the three elements just discussed or by pleading
and proving, as an affirmative defense, that the invasion of
privacy is justified because it substantively furthers one or

more countervailing interests.” (/d. at p. 40.) 15 The court
further explained that “[t]he plaintiff, in turn, may rebut a
defendant's assertion of countervailing interests by showing
there are feasible and effective alternatives to defendant's
conduct which have a lesser impact on privacy interests.” (/d.
at p. 40.)

15 In further explaining this point, the court in Hill

observed: “The diverse and somewhat amorphous
character of the privacy right necessarily requires
that privacy interests be specifically identified
and carefully compared with competing or
countervailing privacy and nonprivacy interests in
a 'balancing test." The comparison and balancing
of diverse interests is central to the privacy
jurisprudence of both common and constitutional
law. [q] Invasion of a privacy interest is not
a violation of the state constitutional right to
privacy if the invasion is justified by a competing
interest. Legitimate interests derive from the
legally authorized and socially beneficial activities
of government and private entities. Their relative
importance is determined by their proximity to the
central functions of a particular public or private
enterprise. Conduct alleged to be an invasion of
privacy is to be evaluated based on the extent
to which it furthers legitimate and important
competing interests.” (7 Cal.4th at pp. 37-38.)

(7) As explained in the lead opinion in the recent decision
in Loder v. City of Glendale (1997) 14 Cal.4th 846, 891
[59 Cal.Rptr.2d 696, 927 P.2d 1200] (Loder): “The three
‘elements' set forth in Hill—a legally protected privacy
interest, reasonable expectation of privacy, and serious
invasion of privacy—should not be interpreted as establishing
significant new requirements or hurdles that a plaintiff must
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meet in order to demonstrate a *331 violation of the right
to privacy under the state Constitution—hurdles that would
modify substantially the traditional application of the state
constitutional privacy provision (and diminish the protection
provided by that provision), by authorizing, in a wide variety
of circumstances, the rejection of constitutional challenges
to conduct or policies that intrude upon privacy interests
protected by the state constitutional privacy clause, without
any consideration of the legitimacy or importance of a
defendant's reasons for engaging in the allegedly intrusive
conduct and without balancing the interests supporting the
challenged practice against the severity of the intrusion
imposed by the practice.” (Lead opn. by George, C. J.)

Instead, “the three 'elements' set forth in Hill properly must be
viewed simply as 'threshold elements' that may be utilized to
screen out claims that do not involve a significant intrusion on
a privacy interest protected by the state constitutional privacy
provision. These elements do not eliminate the necessity for
weighing and balancing the justification for the conduct in
question against the intrusion on privacy resulting from the
conduct in any case that raises a genuine, nontrivial invasion
of a protected privacy interest. As we have noted, Hill was the
first case in which our court addressed the question whether
the state constitutional privacy clause applies to private as
well as to governmental entities. Having concluded that that
privacy clause applies to private entities and also that the legal
concept of 'privacy’ potentially has a very broad sweep, the
court in Hill determined that it was appropriate to articulate
several threshold elements that may permit courts to weed out
claims that involve so insignificant or de minimis an intrusion
on a constitutionally protected privacy interest as not even to
require an explanation or justification by the defendant. Hill
cannot properly be read, however, to have adopted a sweeping
new rule under which a challenge to conduct that significantly
affects a privacy interest protected by the state Constitution
may be rejected without any consideration of either the
legitimacy or strength of the defendant's justification for the
conduct.” (Loder, supra, 14 Cal.4th 846, 893-894, fn. omitted
(lead opn. by George, C. J.).)

We proceed to analyze the validity of Assembly Bill 2274
under the broad general framework discussed in Hill.

\%
We conclude initially that the state constitutional privacy
claim advanced by plaintiffs in this case clearly satisfies the
“threshold elements” set forth in Hill in order to screen out
claims that do not involve a significant intrusion upon a

privacy interest protected by the state constitutional privacy
clause. Indeed, as we shall see, Assembly Bill 2274 intrudes
significantly on a *332 privacy interest that past California
decisions have identified as “clearly among the most intimate
and fundamental of all constitutional rights.” (Myers, supra,
29 Cal.3d 252, 275.)

A

As the court noted in Hill, “[t]he first essential element of
a state constitutional cause of action for invasion of privacy
is the identification of a specific, legally protected privacy
interest.” (Hill, supra, 7 Cal.4th 1, 35.) Accordingly, we begin
by determining whether Assembly Bill 2274 implicates a
“protected privacy interest” that falls under the aegis of the
state constitutional privacy clause.

(8a) As the court in Hill observed, “[l]egally recognized
privacy interests are generally of two classes: (1) interests
in precluding the dissemination or misuse of sensitive
and confidential information ('informational privacy'); and
(2) interests in making intimate personal decisions or
conducting personal activities without observation, intrusion,
or interference (‘autonomy privacy').” (Hill, supra, 7 Cal.4th
1, 35.)) ( lc) Because we conclude that Assembly Bill
2274 significantly intrudes upon a fundamental autonomy
privacy interest protected by the state privacy clause, and
further conclude that defendants have failed to establish
that the statute's intrusion on this autonomy privacy interest
is necessary to serve the interests proffered in support of
Assembly Bill 2274, we shall confine our analysis to the
autonomy privacy interest, and need not determine whether
Assembly Bill 2274's impact on any informational privacy
interest is sufficient to satisfy the threshold elements of Hill
and, if so, whether the proffered state interests are sufficient
to justify any such intrusion on informational privacy.

(9a) Past California cases firmly and unequivocally establish
that the interest in autonomy privacy protected by the
California constitutional privacy clause includes a pregnant
woman's right to choose whether or not to continue her
pregnancy. (See, e.g., People v. Belous (1969) 71 Cal.2d
954, 963-964 [80 Cal.Rptr. 354, 458 P.2d 194]; Ballard v.
Anderson, supra,4 Cal.3d 873, 879-881; People v. Barksdale,
supra, 8 Cal.3d 320, 326-327; Myers, supra, 29 Cal.3d 252,
274-275.) As these decisions explain, the right to choose
whether to continue or to terminate a pregnancy implicates
a woman's fundamental interest in the preservation of her
personal health (and in some instances the preservation of
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her life), 16 her interest in retaining *333 personal control

over the integrity of her own body, 17 and her interest in
deciding for herself whether to parent a child. And our
court also has made clear the profound importance of this
constitutional right: “This right of personal choice is central
to a woman's control not only of her own body, but also to
the control of her social role and personal destiny.... 'The
implications of an unwanted child for a woman's education,
employment opportunities and associational opportunities
(often including marriage opportunities) are of enormous
proportion.' [Citation.]” (Myers, supra, 29 Cal.3d at p.
275, italics added.) The right of choice may also implicate
a woman's deepest philosophical, moral, and religious
concerns, including her personal beliefs regarding the
meaning of human existence and the beginning of human
life. (Accord, Casey, supra, 505 U.S. 833, 851 [112 S.Ct.
2791, 2807] (lead opn.) [“[P]ersonal decisions relating to ...
procreation ... involv [e] the most intimate and personal
choices a person may make in a lifetime, choices central
to personal dignity and autonomy ... [and] to the liberty
protected by the Fourteenth Amendment. At the heart of
liberty is the right to define one's own concept of existence,
of meaning, of the universe, and of the mystery of human
life.”].) In Myers, supra, 29 Cal.3d 252, 275, we declared that
a pregnant woman's constitutional right of choice is “clearly
among the most intimate and fundamental of all constitutional
rights.”

16 “[TThe choice between childbirth and abortion in

some instances involves potential risks to the life
of the pregnant woman. Moreover, even when
a life-threatening condition is not present, the
constitutional choice directly involves the woman's
fundamental interest in the preservation of her
personal health.” (Myers, supra, 29 Cal.3d at p.
274.)

17 “ 'If a man is the involuntary source of a child

—if he is forbidden, for example, to practice
contraception—the violation of his personality is
profound; the decision that one wants to engage
in sexual intercourse but does not want to parent
another human being may reflect the deepest of
personal convictions. But if a woman is forced to
bear a child—not simply to provide an ovum but to
carry the child to term—the invasion is incalculably
greater .... [I]t is difficult to imagine a clearer case
of bodily intrusion, even if the original conception

was in some sense voluntary.' [Citation.]” (Myers,
supra, 29 Cal.3d at p. 274.)

All of the fundamental autonomy privacy interests embodied
in the constitutional right of choice clearly are implicated
by the statute at issue in this case, because the statute
prohibits a pregnant minor from obtaining the medical care
necessary safely to terminate her pregnancy unless she first
obtains either the consent of a parent or judicial authorization.
There would be no question, of course, that a provision
applicable to a pregnant adult would impinge upon a woman's
constitutionally protected interest in autonomy privacy if it
conditioned her right to obtain the medical care necessary
safely to terminate her pregnancy upon the woman's obtaining
the consent of another person (for example, a spouse, parent,
or other relative), or obtaining a judicial order authorizing
an abortion. Such a statute clearly would intrude upon the
woman's right, as an individual, to retain personal control over
the fundamental autonomy interests involved in the decision
whether to continue *334 or to terminate her pregnancy.
(1d) Defendants contend, however, that because Assembly
Bill 2274 applies only to pregnant minors, and requires only
parental consent (or judicial authorization), it should not
be viewed as intruding upon a protected privacy interest
for purposes of determining whether the initial “threshold
element” of the Hill analysis is satisfied.

We do not agree. Although the circumstances that Assembly
Bill 2274 applies to minors and involves parental consent
certainly are relevant considerations in evaluating the
adequacy of the justifications for the statute, in our view
a statute that restricts a pregnant individual's ability to
decide on her own whether to continue or to terminate
her pregnancy unquestionably implicates a constitutionally
protected privacy interest of a pregnant minor (as well as a
pregnant adult) for purposes of the initial threshold element
of Hill.

(10a) To begin with, it is well established that, as a general
matter, “minors as well as adults are 'persons' under the
Constitution who are entitled to the protection” provided by
our constitutional rights. (/n re Roger S. (1977) 19 Cal.3d
921, 927 [141 Cal.Rptr. 298, 569 P.2d 1286]; see also In
re Scott K. (1979) 24 Cal.3d 395 [155 Cal.Rptr. 671, 595
P.2d 105].) Furthermore, article I, section 1, of the California
Constitution specifically declares that “[a]ll people are by
nature free and independent and have inalienable rights|,
including] enjoying and defending life and liberty, acquiring,
possessing, and protecting property, ... and privacy” (italics
added). Significantly, the ballot argument accompanying the
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measure that added the privacy clause to article I, section
1, expressly confirms that the constitutional right of privacy
afforded by this provision was intended to apply to “every
Californian,” including “every man, woman and child in this
state.” (Ballot Pamp., Proposed Amends. to Cal. Const. with
arguments to voters, Gen. Elec. (Nov. 7, 1972), argument
in favor of Prop. 11, pp. 26, 27, underlining omitted, italics
added.) Accordingly, there can be no question but that minors,
as well as adults, possess a constitutional right of privacy
under the California Constitution.

Indeed, a few examples will make it clear that the
constitutional right of privacy widely has been recognized
as applying to minors as well as adults. As numerous
decisions have pointed out (see, e.g., White v. Davis (1975) 13
Cal.3d 757, 774-775 [120 Cal.Rptr. 94, 533 P.2d 222]; Hill,
supra, 7 Cal.4th 1, 21), the ballot argument supporting the
privacy measure establishes that one principal objective of the
privacy clause is to protect individuals from the unnecessary
collection, and improper use, of personal information about
them. Nothing in the language or history of the privacy
provision suggests that minors, unlike adults, do not enjoy
constitutional protection with regard *335 to the improper
use of such information, and past cases have not drawn any
distinction between the informational privacy rights of minors

and adults. '® Thus, if a governmental entity or business
enterprise were to obtain private information concerning a
minor for a particular purpose and then use or disclose
the information for a different, unauthorized purpose, no
one reasonably could maintain that the conduct would not
implicate a constitutionally protected privacy interest simply
because the privacy of a minor, rather than an adult, was
infringed. Similarly, if a group or an individual—perhaps
motivated by an unusually strong ideological opposition to
teenagers becoming mothers—were to compel a pregnant
minor to undergo an abortion against her will, there would
be no question but that the offending conduct, in addition
to violating any number of penal statutes and tort doctrines,
also would constitute a direct intrusion upon a constitutionally
protected autonomy privacy interest of the minor. (1e) Thus,
it is clear that the circumstance that Assembly Bill 2274 is
directed to minors is not a valid basis for concluding that the

statute does not impinge upon a protected privacy interest. 19

18 In Porten v. University of San Francisco (1976)

64 Cal.App.3d 825 [134 Cal.Rptr. 839], the
Court of Appeal held that the defendant's alleged
unauthorized disclosure and use of information that

had been submitted to the school as part of an
application for admission constituted a violation
of the applicant's right of privacy under article I,
section 1, of the California Constitution. Nothing
in Porten suggests that the validity of the plaintiff's
action depended upon whether the applicant was
over or under 18 years of age when the misuse of
information occurred. Similarly, a number of this
court's decisions have discussed the applicability
of article I, section 1, to students in a collegiate
setting, and have not suggested that the application
of the privacy provision to the circumstances of
those cases turned on whether the plaintiffs were
over or under the age of majority. (See, e.g., White
v. Davis, supra, 13 Cal.3d 757; Hill, supra, 7
Cal.4th 1.)

19 This is not to say that the constitutional privacy

clause grants to minors all of the privacy rights that
are enjoyed by adults. No case has suggested, for
example, that the Legislature does not have greater
latitude to regulate or proscribe voluntary sexual
activity by or with a minor than it does with regard
to voluntary sexual activity engaged in by an adult.
(See, e.g., Michael M. v. Superior Court (1979) 25
Cal.3d 608, 611-613 [159 Cal.Rptr. 340, 601 P.2d
572]; id. at p. 624 (dis. opn. by Mosk, J.); Pen.
Code, § 261.5.) The issue presented by this case,
of course, does not concern any claim that a minor
enjoys a constitutional right to engage in sexual
activity, but rather concerns whether a minor who
already has become pregnant has a constitutional
right to determine whether she will continue or
terminate her pregnancy.

The question whether a statute or rule intrudes upon a minor's
state constitutional right of privacy admittedly becomes more
complex when the only effect of the statute or rule is to
condition the minor's exercise of his or her constitutional
privacy right upon parental consent. As a general matter,
parents during a child's minority have the legal right (and
obligation) to act on behalf of their child to protect their child's
rights and interests, and in most instances this general rule
would apply to interests of the minor that are protected by the
state constitutional right of privacy as well as to other rights
*336 and interests of the minor. Thus, for example, although
past cases have established that the state constitutional right
of privacy generally guarantees an individual's right to
consent to, or to refuse to consent to, medical treatment or
medication (see, e.g., Thor v. Superior Court (1993) 5 Cal.4th
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725, 733-738 [21 Cal.Rptr.2d 357, 855 P.2d 375]; Bartling
v. Superior Court (1984) 163 Cal.App.3d 186, 195 [209
Cal.Rptr. 220]), we believe it is clear that, at least with respect
to most medical treatment relating to a minor, the Legislature
may grant a parent the authority to make medical decisions
on behalf of his or her child. No one reasonably could suggest
that a serious state constitutional privacy question would be
presented, for example, whenever a parent, over a child's
objection, requires the child to go to the dentist or to take his

or her medicine. 2°

20 o L .
Similarly, we have no occasion in this case

to question the wvalidity of statutes that, for
example, prohibit a minor from using a tanning
facility without parental consent (Bus. & Prof.
Code, § 22706, subd. (b)(3) & (4)), prohibit a
minor, without parental consent, from undergoing
voluntary sterilization (Fam. Code, § 6925, subd.
(b)(1)) or indeed, prohibit a minor, with or without
parental consent, from receiving a permanent tattoo
(Pen. Code, § 653).

But while in most instances a statute that simply recognizes
a parent's authority or responsibility to exercise a child's
privacy right on the child's behalf (and in his or her interest)
would raise no serious constitutional question, that is not
the case with respect to the particular privacy right that is
here at issue, namely the right to decide whether a pregnant
minor will continue or terminate her pregnancy. As Justice
Powell explained in his plurality opinion for the United
States Supreme Court in Bellotti I, supra, 443 U.S. 622,
642 [99 S.Ct. 3035, 3047-3048]: “The abortion decision
differs in important ways from other decisions that may be
made during minority.... [{] The pregnant minor's options
are much different from those facing a minor in other
situations, such as deciding whether to marry. A minor not
permitted to marry before the age of majority is required
simply to postpone her decision. She and her intended
spouse may preserve the opportunity for later marriage should
they continue to desire it. A pregnant adolescent, however,
cannot preserve for long the possibility of aborting, which
effectively expires in a matter of weeks from the onset of
pregnancy. [§] Moreover, the potentially severe detriment
facing a pregnant [minor] ... is not mitigated by her minority.
Indeed, considering her probable education, employment
skills, financial resources, and emotional maturity, unwanted
motherhood may be exceptionally burdensome for a minor....
In sum, there are few situations in which denying a minor the

right to make an important decision will have consequences
so grave and indelible.”

(11) We agree. As we explained in another context in /n re
Jasmon O. (1994) 8 Cal.4th 398, 419 [33 Cal.Rptr.2d 85,
878 P.2d 1297]: “Children are *337 not simply chattels
belonging to the parent, but have fundamental interests
of their own that may diverge from the interests of the
parent.” (See also /n re Roger S., supra, 19 Cal.3d 921,
929-931 [parent may not waive a minor's right to due process
before commitment to a mental hospital]; /n re Scott K.,
supra, 24 Cal.3d 395, 403-404 [parent may not waive a
minor's right to be free of unreasonable search and seizure].)
( IH)The fundamental values and principles that a parent
has transmitted to his or her daughter of course will play
a substantial, and often a determinative, role in shaping a
minor's decision in this matter. Nonetheless, because the
decision whether to continue or terminate her pregnancy
has such a substantial effect on a pregnant minor's control
over her personal bodily integrity, has such serious long-term
consequences in determining her life choices, is so central
to the preservation of her ability to define and adhere to her
ultimate values regarding the meaning of human existence
and life, and (unlike many other choices) is a decision that
cannot be postponed until adulthood, we conclude that a
minor who is pregnant has a protected privacy interest under
the California Constitution in making the decision whether
to continue or to terminate her own pregnancy—and that this
interest is intruded upon by the provisions of Assembly Bill

227421
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To avoid any misunderstanding, our conclusion in

this regard is not intended, of course, to suggest
that a pregnant minor's protected privacy interest
in this setting is any greater than the interest
of a pregnant adult. Assembly Bill 2274 makes
no distinction with regard to different stages of
pregnancy, and requires a pregnant minor to obtain
parental consent or judicial authorization before
obtaining an abortion at even the earliest stage,
when a pregnant adult clearly would have the right
to determine for herself whether to continue her
pregnancy or have an abortion. We conclude that
the state constitutional privacy provision accords a
pregnant minor a similar protected privacy interest.

As already noted, our conclusion that Assembly Bill 2274
intrudes upon a pregnant minor's protected autonomy privacy
interest does not mean that the circumstances that the statute
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involves minors rather than adults, and is concerned with
furthering the parent-child relationship, are irrelevant to
the ultimate resolution of the constitutional issue presented
by this case. These circumstances are in fact directly
relevant in assessing the nature and strength of the state
interests that may justify the legislation's impact upon the
constitutionally protected privacy interests at issue. Under the
framework established in Hil/, however, we consider potential
justifications for a challenged statute at a subsequent stage
of the analysis, and not in determining the threshold question

whether the statute implicates a protected privacy interest. 2
*338

22 We note that there is absolutely no basis

for suggesting that this interpretation of the
California constitutional privacy clause—namely,
as affording constitutional protection to a minor's
interest in determining, for herself, whether
to continue or to terminate her pregnancy—
constitutes an impermissible infringement of the
federal constitutional right of a parent to direct
the upbringing of his or her child. The United
States Supreme Court has explained that “[a]ny
independent interest the parent may have in the
termination of the minor daughter's pregnancy is
no more weighty than the right of privacy of the
competent minor mature enough to have become
pregnant” (Planned Parenthood of Missouri v.
Danforth, supra, 428 U.S. 52, 75 [96 S.Ct. 2831,
28441]). The high court has further held that even if
a pregnant minor is not competent to give informed
consent, a state must permit such a minor to obtain
an abortion, without parental consent, if a judge or
similar official determines that an abortion is in the
minor's best interest. (Bellotti 11, supra, 443 U.S.
622, 643-644 [99 S.Ct. 3035, 3048-3049] (plur.
opn. of Powell, J.); Casey, supra, 505 U.S. 833,
899112 S.Ct. 2791, 2832].) Thus, the federal cases
make clear that a parent's right under the federal
Constitution to direct the upbringing of one's child
does not include the right to decide whether a
pregnant daughter will continue her pregnancy or
have an abortion.

Indeed, if such an argument were sound, it
would follow that a state would be prohibited, by
the federal Constitution, from enacting a statute
authorizing a minor to obtain an abortion without
parental consent. As we have seen, California long
had such a statutory provision, and defendants have

cited no authority, and we are aware of none,
holding that the federal Constitution precludes a
state from adopting such a medical emancipation
statute.

B
We also conclude that plaintiff's constitutional challenge
satisfies the second threshold element of Hill—"“a reasonable
expectation of privacy.”

In discussing the application of this element to the athletic
drug testing program challenged in Hill, the court in Hill
explained that “the reasonable expectation of privacy of
plaintiffs (and other student athletes) ... must be viewed
within the context of intercollegiate athletic activity and
the normal conditions under which it is undertaken.” (Hill,
supra, 7 Cal.4th 1, 41.) Thus, Hill indicates that this element
contemplates an inquiry into whether there is something in
the particular circumstances in which an alleged intrusion
of privacy arises that demonstrates the plaintiff has no
reasonable expectation of privacy in that context, so that
the alleged intrusion would not violate the state Constitution
even if there were no justification for the allegedly intrusive
conduct.

In the present case, the challenged statutory requirements
apply to all pregnant minors and, unlike the drug testing
program in Hill, are not confined to a specific setting
or limited context. Because, as we have explained in the
previous section, Assembly Bill 2274 impinges upon a
fundamental autonomy privacy interest of pregnant minors
protected by the state constitutional privacy clause, and
because the statute applies to all such minors (whether
17 years of age, or much younger), there is absolutely
nothing in the circumstances of the present case that would
support a conclusion that the pregnant minors affected by
this legislation do not have a “reasonable expectation of
privacy” for purposes of the second element of the Hill test.
Although it has been suggested that, in light of the general
statutory rule requiring a minor to obtain parental consent for
medical care, *339 and the existence of numerous abortion/
parental consent statutes in other states, a minor has no
reasonable expectation of privacy in this context, it plainly
would defeat the voters' fundamental purpose in establishing
a constitutional right of privacy if a defendant could defeat
a constitutional claim simply by maintaining that statutory
provisions or past practices that are inconsistent with the
constitutionally protected right eliminate any “reasonable
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expectation of privacy” with regard to the constitutionally
protected right.

C

Finally, in regard to the threshold elements, we conclude
that the constitutional challenge to Assembly Bill 2274
also clearly satisfies the third threshold element of Hill—"“a
serious invasion of a privacy interest.” As explained in the
lead opinion in the recent decision in Loder, the application
of this element in Hill demonstrates “that this element is
intended simply to screen out intrusions on privacy that are
de minimis or insignificant.” (Loder, supra, 14 Cal.4th 846,
895, fn. 22 (lead opn. by George, C. J.).)

In the present case, the effect of Assembly Bill 2274 upon a
pregnant minor's constitutional right of privacy cannot, by any
stretch of the imagination, properly be characterized as “de
minimis or insignificant.” The statute significantly intrudes
upon autonomy privacy by denying a pregnant minor the
ability to obtain a medically safe abortion on her own, and
instead requiring her to secure parental consent or judicial
authorization in order to obtain access to the medical care
she needs to terminate her pregnancy safely. In this respect,
the statute denies a pregnant minor, who believes it is in
her best interest to terminate her pregnancy rather than
have a child at such a young age, control over her own
destiny. In addition, the statutory requirement that the minor
obtain parental consent or judicial authorization will delay the
minor's access to a medically safe abortion in many instances,
and thereby will increase, at least to some extent, the health
risks posed by an abortion. Finally, in some instances, a minor
who does not wish to continue her pregnancy but who is
too frightened to tell her parents about her condition or go
to court may be led by the statutory restrictions to attempt
to terminate the pregnancy herself or seek a “back-alley
abortion”—courses of conduct that in the past have produced
truly tragic results—or, alternatively, to postpone action until
it is too late to terminate her pregnancy, leaving her no choice
but to bear an unwanted child. Of course, such consequences
unquestionably would represent a most significant intrusion
on the minor's protected privacy interest.

D
In sum, plaintiffs' constitutional challenge to Assembly Bill
2274 satisfies the three threshold elements set forth in Hill.
Accordingly, under the Hill *340 framework, to determine
the validity of Assembly Bill 2274 we must consider whether
the statute's intrusion on a pregnant minor's constitutional

right of privacy is justified by the state interests relied upon
in support of the legislation. (Hill, supra, 7 Cal.4th 1, 38.)

VI

In analyzing the adequacy of the justifications tendered by
defendants to support the challenged legislation, we begin
by addressing two preliminary points. First, we determine
the appropriate “standard” or “test” that the proffered
justifications must satisfy. Second, we consider how the
analysis of defendants' proffered justifications is affected by
the circumstance that the constitutional challenge in this case
is a “facial” challenge to the statute as a whole, rather than
an “as applied” challenge to the statute's application to a
particular individual or in a particular setting. We turn first
to the question of the appropriate constitutional “standard” or
“test” that the justifications must satisfy in this case.

A

As we already have noted, in discussing the issue of the
appropriate “standard” or “test” that a proposed justification
must meet, the court in Hill, supra, 7 Cal.4th 1, while
“declin[ing] to hold that every assertion of a privacy interest
under article [, section 1 must be overcome by a 'compelling
interest' ” (Hill, supra, 7 Cal.4th 1, 34-35, italics added),
explained that “[t]he particular context, i.e., the specific kind
of privacy interest involved and the nature and the seriousness
of the invasion and any countervailing interests, remains
the critical factor in the analysis. Where the case involves
an obvious invasion of an interest fundamental to personal
autonomy, e.g., freedom from involuntary sterilization or
the freedom to pursue consensual familial relationships, a
‘compelling interest’ must be present to overcome the vital
privacy interest. If, in contrast, the privacy interest is less
central, or in bona fide dispute, general balancing tests are
employed.” (/d. at p. 34, italics added, fn. omitted.)

As we have explained, the statute at issue in this case
unquestionably impinges upon “an interest fundamental to
personal autonomy,” indeed an interest that is “clearly among
the most intimate and fundamental of all constitutional
rights.” (Myers, supra, 29 Cal.3d 252, 275.) Under Hill and
prior decisions of this court (see, e.g., People v. Belous,
supra, 71 Cal.2d 954, 964; Conservatorship of Valerie N.
(1985) 40 Cal.3d 143, 164 [219 Cal.Rptr. 387, 707 P.2d
760]), statutory provisions that intrude or impinge upon
such a fundamental autonomy privacy interest properly must
be evaluated under the “compelling interest” standard, i.e.,
the defendant must *341 demonstrate “a 'compelling' state
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interest which justifies the [intrusion] and which cannot be
served by alternative means less intrusive on fundamental
rights.” (White v. Davis, supra, 13 Cal.3d 757, 772.)

Defendants argue that although the “compelling interest”
standard may constitute the appropriate test for analyzing
a statutory provision that impinges upon a pregnant adult's
constitutional right of choice, a less rigorous standard should
apply to a statute—such as Assembly Bill 2274—that affects
the right of choice of a pregnant minor. Defendants note
that federal decisions have adopted, for purposes of federal
constitutional analysis, a less rigorous standard for evaluating
the validity of statutes affecting pregnant minors. (See, e.g.,
Planned Parenthood of Missouri v. Danforth, supra, 428 U.S.
52,75[96 S.Ct. 2831, 2844] [burden on minor's privacy right
may be justified by the state's showing of “any significant
state interest ... that is not present in the case of an adult”].)
On the other hand, at least one other state supreme court,
in applying an explicit state constitutional privacy provision
to an abortion/parental consent statute, has concluded that
its state constitutional provision mandates application of
the compelling interest standard to a statute that impinges
upon fundamental, constitutionally protected privacy rights of
minors as well as to a statute that impinges upon similar rights
of adults. (/n re T.W. (Fla. 1989) 551 So.2d 1186, 1195.)

We conclude that, under the California constitutional privacy
clause, the statute here at issue must be evaluated under the
“compelling interest” standard. When a statute significantly
intrudes upon a fundamental, autonomy privacy interest of
a minor, we believe that proper respect for a minor's state
constitutional right of privacy requires a showing that the
intrusion upon such a basic and fundamental right is necessary
to further a “compelling”—i.e., an extremely important and
vital—state interest. (See American Pediatrics I, supra,

214 Cal.App.3d 831, 843-845; accord, Conservatorship of

Valerie N., supra, 40 Cal.3d 143, 164 [applying “compelling
interest” standard in evaluating validity of statute restricting
fundamental, autonomy privacy interest of incompetent
adult].) As Hill indicates, under article I, section 1, of
the California Constitution a statutory intrusion upon an
autonomy privacy interest of such a fundamental nature may
not be justified simply by showing that the statute serves
a legitimate “competing interest” sufficient to justify an
impingement upon a “less central” privacy interest. (Hill,
supra, 7 Cal.4th at p. 34.)

In applying a test less rigorous than the “compelling interest”
standard to evaluate statutes that impinge upon a minor's

privacy right, the federal decisions have relied upon a state's
“somewhat broader authority to regulate the activities of
children ....” (Planned Parenthood of Missouri v. Danforth,
supra, 428 U.S. 52, 74 [96 S.Ct. 2831, 2843].) As we already
have *342 indicated, the circumstance that the statute at
issue is directed at minors unquestionably is relevant in
determining the nature and strength of the state interests
that defendants contend are served by Assembly Bill 2274.
Numerous California decisions recognize that the state has
a special and particularly compelling interest in protecting
the health and welfare of children. (See, e.g., Michael M.
v. Superior Court, supra, 25 Cal.3d 608, 611-612; People
v. Stritzinger (1983) 34 Cal.3d 505, 512 [194 Cal.Rptr.
431, 668 P.2d 738].) As these decisions demonstrate, a
statute's relationship to minors properly is employed in the
constitutional calculus in determining whether an asserted
state purpose or interest is “compelling.” Because the statute's
impact on minors is taken into account in assessing the
importance of the state interest ostensibly served by the
infringement, in our view it is not appropriate additionally to
lower the applicable constitutional standard under which the
statute is to be evaluated simply because the privacy interests
at stake are those of minors.

(10b) We conclude that, under the California constitutional
privacy clause, a statute that impinges upon the fundamental
autonomy privacy right of either a minor or an adult must be
evaluated under the demanding “compelling interest” test.

B

Next, we consider the effect of the circumstance that this case
involves a challenge to the constitutionality of the statute “on
its face,” rather than to the constitutionality of the statute “as
applied” to a particular person, group of persons, or setting
covered by the statute. Defendants contend that because this
case involves a facial challenge to the statute, their burden
of justification may be satisfied simply by demonstrating that
the provisions of the statute constitutionally may be applied
in even a single circumstance covered by the statute. Thus,
defendants maintain that this facial challenge to the statute
must be rejected if they are able to establish, for example,
that the statutory requirement for parental consent or judicial
authorization is justified as applied to the relatively small
subclass of pregnant minors who lack the mental capacity to
give informed consent to an abortion, even though the statute
is not limited to this class of minors—and even if the statute
is invalid as to all other pregnant minors.
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As we shall explain, defendants' contention lacks merit. If the
analytical approach proposed by defendants were valid, even
the broadest statutory prohibition on abortion—a statute that,
for example, prohibited abortion under all circumstances—
could not be found unconstitutional on its face, because the
statute would encompass some circumstances—for example,
a *343 late-term abortion completely unrelated to the
protection of the life or health of the pregnant woman—
in which an abortion constitutionally could be prohibited.
Similarly, a statute that prohibited all adult women from
obtaining an abortion without first securing either the consent
of a spouse, parent, or guardian, or authorization from a
court, likewise could not be found unconstitutional on its face,
because such a law might be valid as applied to the small
class of pregnant adult women who are legally incompetent
to give informed consent to the procedure. No California
decision has taken such a restrictive approach in evaluating
a facial constitutional challenge to a law, such as that at
issue here, that directly and substantially impinges upon
fundamental constitutional privacy rights in the vast majority
of its applications.

On the contrary, under the constitutional analysis traditionally
applied in past California privacy cases, when, as here,
a statute, as written, broadly impinges upon fundamental
constitutional privacy rights in its general, normal, and
intended application, a court, in assessing the statute's
constitutionality, must determine whether the justifications
for the statute outweigh its impingement on privacy rights
and the statute is narrowly drawn to avoid unnecessary
impingement on such rights. (12) A statute that imposes
substantial burdens on fundamental privacy rights with
regard to a large class of persons may not be sustained
against a facial constitutional attack simply because there
may be a small subclass of persons covered by the
statute as to whom a similar but much more narrowly
drawn statute constitutionally could be applied. Thus,
contrary to defendants' contention, a facial challenge to a
statutory provision that broadly impinges upon fundamental
constitutional rights may not be defeated simply by showing
that there may be some circumstances in which the statute
constitutionally could be applied, when, as here, there is
nothing in the language or legislative history of the provision
that would afford a reasonable basis for severing the asserted
constitutionally permissible applications of the statute from
the provision's unconstitutional applications.

Past California cases make this point clear. For example,
in City of Carmel-by-the-Sea v. Young (1970) 2 Cal.3d 259

[85 Cal.Rptr. 1, 466 P.2d 225, 37 A.L.R.3d 1313], one of
this court's earliest decisions affording explicit protection to
a constitutional right of privacy, the court concluded that
the financial disclosure statute at issue in that case, which
applied to an extremely broad range of local and state public
officers (as well as candidates for such offices) and required
extensive disclosure of private financial information, was
unconstitutional as a violation of the constitutional right
of privacy. Although the court in City of Carmel-by-the-
Sea explicitly acknowledged that “[i]t may well be that
such extensive disclosure rules [as those *344 embodied
in the challenged statute] may appropriately be imposed by
the Legislature upon its own members” and “may also be
appropriate for other public officials or employees” (2 Cal.3d
atp. 272)—-classes of public officials that fell within the scope
of the challenged statute—the court nonetheless determined
that the statute properly should be held unconstitutional
on its face, explaining: “When, as here, a statute contains
unconstitutionally broad restrictions and its language is such
that a court cannot reasonably undertake to eliminate its
invalid operation by severance or construction, the statute
is void in its entirety regardless of whether it could be
narrowly applied to the facts of the particular case before
the court. The only way in which the statute now at
issue could be limited to a proper scope with respect
to the officials and employees of plaintiff city would be
by reading into it numerous qualifications and exceptions,
thereby performing a wholesale rewriting of the statute
which the courts cannot reasonably be expected to undertake.
[Citations.] We conclude that the statute is unconstitutional in
its entirety.” (Ibid., italics added.)

In like manner, this court's decision in Myers, supra,
29 Cal.3d 252 found that a statute that provided public
funding for the medical expenses of an indigent pregnant
woman who chose to bear a child, but denied similar
funding for medical expenses if such a woman chose to
have an abortion, was unconstitutional on its face, even
though some indigent women covered by the statute may
have been able to obtain funding for an abortion from
private charitable sources. (See 29 Cal.3d at pp. 275-276;
accord, e.g., Blair v. Pitchess (1971) 5 Cal.3d 258, 282
[96 Cal.Rptr. 42, 486 P.2d 1242, 45 A.L.R.3d 1206] [“It
is, of course, an accepted principle of judicial review that
'courts will limit the operation of a statute by construction
or severance of the language to avoid unconstitutionality.
Where, however, unconstitutionality cannot reasonably be
avoided in this way, a statute cannot be upheld merely
because a particular factual situation to which it is applicable
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may not involve the objections giving rise to its invalidity.
[Citations.] If the rule were otherwise, the determination of
constitutionality would be a piecemeal and unpredictable
process. [Citations.]” (Italics added.)]; Mulkey v. Reitman
(1966) 64 Cal.2d 529, 543-545 [50 Cal.Rptr. 881, 413 P.2d
825]; In re Blaney (1947) 30 Cal.2d 643, 655-656 [184 P.2d
8921].)

Thus, past California cases do not support defendant's claim
that a statute whose broad sweep directly impinges upon the
fundamental constitutional privacy rights of a large class of
persons may not be found invalid on its face so long as
there are any circumstances in which the statute's restrictions
constitutionally may apply.

The United States Supreme Court has followed a similar
approach in addressing facial constitutional challenges to
statutory restrictions on abortion. In Roe v. Wade, supra,
410 U.S. 113, for example, the court invalidated *345 in
its entirety a Texas statute, concluding that it “sweeps too
broadly [because it] makes no distinction between abortions
performed early in pregnancy and those performed later,
and ... limits to a single reason, 'saving' the mother's life, the
legal justification for the procedure.” (/d. at p. 164 [93 S.Ct. at
p. 732].) Thus, even though, under the principles enunciated
in Roe, the Texas statute constitutionally could have been
applied to at least some pregnant women who fell within the
statute's coverage (i.e., those women in their last trimester
for whom an abortion was not necessary to preserve their
life or health), the court nonetheless invalidated the law in
its entirety, rejecting the argument—explicitly advanced in
a dissenting opinion—that because the restrictions imposed
by the law constitutionally could be applied to some women
covered by the statute, the court was precluded from striking
down the statute on its face. (/d. at pp. 177-178 [93 S.Ct. at p.
739] (dis. opn. of Rehnquist, J.).)

Similarly, in its more recent decision in Casey, supra, 505
U.S. 833, the high court adopted a comparable approach in
striking down, on its face, a spousal-notification provision
contained in the abortion statute before it. The plurality
opinion in Casey explained that “[r]espondents attempt to
avoid the conclusion that [the spousal-notification provision]
is invalid by pointing out that it imposes almost no burden at
all for the vast majority of women seeking abortions. They
begin by noting that only about 20 percent of the women
who obtain abortions are married. They then note that of
these women about 95 percent notify their husbands of their
own volition. Thus, respondents argue, the effects of [the

challenged provision] are felt by only one percent of the
women who obtain abortions. Respondents argue that since
some of these women will be able to notify their husbands
without adverse consequences or will qualify for one of
the exceptions, the statute affects fewer than one percent of
women seeking abortions. For this reason, it is asserted, the
statute cannot be invalid on its face.” (Id. at p. 894 [112 S.Ct.
at p. 2829], italics added.)

The plurality opinion in Casey, supra, 505 U.S. 833, speaking
in this passage for a majority of the court (see id. at p. 922
[112 S.Ct. at pp. 2843-2844] (opn. by Stevens, J.); ibid. (opn.
by Blackmun, J.)), rejected the argument, explaining: “We
disagree with respondents' basic method of analysis. [{] The
analysis does not end with the one percent of women upon
whom the statute operates; it begins there. Legislation is
measured for consistency with the Constitution by its impact
on those whose conduct if affects.... The proper focus of
constitutional inquiry is the group for whom the law is a
restriction, not the group for whom the law is irrelevant. [1] ...
[A]s we have said, [the spousal-notification provision's] real
target ... is married women seeking abortions who do not
wish to notify their *346 husbands of their intentions and
who do not qualify for one of the statutory exceptions to the
notice requirement. The unfortunate yet persisting conditions
we document above will mean that in a large fraction of the
cases in which [the spousal-notification provision)] is relevant,
it will operate as a substantial obstacle to a woman's choice
to undergo an abortion. It is an undue burden, and therefore
invalid.” (Id. at pp. 894-895 [112 S.Ct. at pp. 2829-2830],

italics added.) 2>

23 Contrary to the suggestion in Justice Brown's

dissent (dis. opn. of Brown, J., post, at p. 423,
fn. 3), the paragraph in Casey that follows the
above passage (Casey, supra, 505 U.S. 833, 895
[112 S.Ct. 2791, 2829-2830]) does not suggest that
Casey's analysis of the circumstances in which an
abortion statute properly may be invalidated on
its face does not apply to a facial challenge to a
parental consent statute. Instead, that paragraph in
Casey simply reflects the high court's conclusion
that, as a substantive matter, its invalidation of
the spousal consent provision was not inconsistent
with its prior decisions upholding parental consent
statutes.

Thus, Casey, supra, 505 U.S. 833, makes it clear that, under
the federal Constitution, a facial constitutional challenge
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to a statute that significantly impinges upon a woman's
fundamental constitutional right of choice may not be
defeated simply by showing that there may be some
circumstances in which the statute constitutionally might be
applied. Under Casey, if a statute operates as a substantial
obstacle to such choice “in a large fraction” of the cases
to which the statute applies (id. at p. 895 [112 S.Ct. at
pp- 2829-2830]), the statute is unconstitutional on its face.
And in Casey, as in Roe v. Wade, supra, 410 U.S. 113,
the court's determination that the challenged provision was
unconstitutional on its face was plainly a considered decision,
reached in the face of a dissenting opinion that explicitly
argued, as defendants argue here, that in order to prevail in
a facial challenge to such a provision the opponents of the
provision “must 'show that no set of circumstances exist under
which the [provision] would be valid.' [Citation.]” (Casey,
supra, 505 U.S. at pp. 972-974 & fn. 2 [112 S.Ct. at p. 2870]
(dis. opn. of Rehnquist, C. J.); see also Fargo Women's Health
Org. v. Schafer (1993) 507 U.S. 1013, 1014 [113 S.Ct. 1668,
1669, 123 L.Ed.2d 285] (conc. opn. of O'Connor, J., joined
by Souter, J.) [discussing this aspect of Casey in an opinion
accompanying a denial of a stay request]; Janklow v. Planned
Parenthood, Sioux Falls Clinic (1996)  U.S.  [116
S.Ct. 1582, 1583, 134 L.Ed.2d 679] (Stevens, J., mem. re:

den. of cert.)* #347

24 Indeed, most of the United States Supreme Court

decisions in the abortion context have involved
facial constitutional challenges to statutory
provisions, and whenever the court has determined
that the defenders of a measure have failed to
provide a sufficient justification to support a
challenged provision's overall impingement upon
the constitutional rights at issue, the court has
struck down the provision “on its face,” even if
the statute may encompass at least some situations
in which its provisions would not unduly burden
the constitutional right. (See, e.g., Hodgson v.
Minnesota, supra, 497 U.S. 417, 450-455 [110
S.Ct. 2926, 2945-2948] [striking down two-parent
notification provision on its face, even though
the opinion acknowledged there are some families
in which such a requirement would not unduly
burden the minor's right]; Akron I, supra, 462
U.S. 416, 434-438 [103 S.Ct. 2481, 2494-2497]
[invalidating, on its face, a requirement that all
second trimester abortions be performed in a
hospital, even though the court recognized that

there are some circumstances in which the health

risks associated with a particular pregnancy could
justify such a requirement]; Doe v. Bolton, supra,
410 U.S. 179, 193-195 [93 S.Ct. 739, 748-749]
[invalidating, on its face, a requirement that all
abortions, including first trimester abortions, be
performed in a licensed hospital].)

Although three justices of the United States
Supreme Court recently have questioned the
soundness of Casey's approach to the facial
invalidity question (see Janklow v. Planned
Parenthood, Sioux Falls Clinic, supra, _ U.S.
., [116 S.Ct. 1582, 1584-1587] (dis. from
den. of cert. by Scalia, J., joined by Rehnquist, C.
J., and Thomas, J.), these justices' views did not
prevail on this point in Casey, supra, 505 U.S. 833.

Contrary to defendants' contention, language in this court's
decision in Tobe v. City of Santa Ana (1995) 9 Cal.4th
1069, 1084 [40 Cal.Rptr.2d 402, 892 P.2d 1145] (Tobe), is
in no way inconsistent with the foregoing principles. The
language in 7obe upon which defendants rely states: ' ”To
support a determination of facial unconstitutionality, voiding
the statute as a whole, petitioners cannot prevail by suggesting
that in some future hypothetical situation constitutional
problems may possibly arise as to the particular application
of the statute
the act's provisions inevitably pose a present total and

.... Rather, petitioners must demonstrate that

fatal conflict with applicable constitutional prohibitions.*
' (Arcadia Unified School Dist. v. State Dept. of Education
(1992) 2 Cal.4th 251, 267 [5 Cal.Rptr.2d 545, 825 P.2d 438],
quoting Pacific Legal Foundation v. Brown (1981) 29 Cal.3d
168, 180-181 [172 Cal.Rptr. 487, 624 P.2d 1215].)” (Ibid.,
original italics.)

The decision in Tobe, supra, 9 Cal.4th 1069, and the decisions
in Arcadia Unified School Dist. v. State Dept. of Education
(1992) 2 Cal.4th 251 [5 Cal.Rptr.2d 545, 825 P.2d 438], and
Pacific Legal Foundation v. Brown (1981) 29 Cal.3d 168 [172
Cal.Rptr. 487, 624 P.2d 1215], from which Tobe drew the
language in question, make it clear that a law may not be held
unconstitutional on its face simply because those challenging
the law may be able to hypothesize some instances in which
application of the law might be unconstitutional. In each of
these cases, the court found that the statute in question clearly
was constitutional in its general and ordinary application,
and explained that such a law could not be struck down
“on its face” merely because there might be some instances
in which application of the law might improperly impinge
upon constitutional rights. (See also Superior Court v. County
of Mendocino (1996) 13 Cal.4th 45, 59-61 [51 Cal.Rptr.2d
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837, 913 P.2d 1046].) None of the cases suggests, however,
that where a statute broadly impinges upon fundamental
constitutional rights, the statute may not be held invalid on
its face so long as there is any person covered by the law
as to whom the statute's requirements constitutionally may
be applied. (See, e.g., Tobe, supra, 9 Cal.4th 1069, 1109
[ [A] facial challenge to a law [that *348 directly impinges
upon a fundamental constitutional right] on grounds that it
is overbroad ... is an assertion that the law is invalid in
all respects and cannot have any valid application [citation]
or a claim that the law sweeps in a substantial amount of
constitutionally protected conduct.” (Second italics added.)].)
Instead, as noted above, our cases establish that when a
statute broadly and directly impinges upon the fundamental
constitutional privacy rights of a substantial portion of those
persons to whom the statute applies, the statute can be
upheld only if those defending the statute can establish that,
considering the statute's general and normal application, the
compelling justifications for the statute outweigh the statute's
impingement on constitutional privacy rights and cannot be
achieved by less intrusive means.

Accordingly, we now turn to the question whether defendants
have met that burden here.

VII

(1g) In defending the challenged statutory provisions,
defendants rely upon two interests assertedly furthered by
Assembly Bill 2274: (1) the protection of the physical,
emotional, and psychological health of minors, and (2) the
preservation and promotion of the parent-child relationship.
The trial court concluded that both of these interests are
“compelling interests” for purposes of constitutional analysis,
and on appeal plaintiffs have not taken issue with that
determination. We agree that the state's interests in protecting
the health of minors and in preserving and fostering the
parent-child relationship are extremely important interests
that rise to the level of “compelling interests” for purposes of
constitutional analysis.

After determining that these two interests or purposes
constitute “compelling interests,” however, the trial court
went on to find, on the basis of the evidence presented at
trial, that defendants had failed to establish that the provisions
of Assembly Bill 2274 actually would further either of these
interests. On the contrary, the trial court found that the
provisions of Assembly Bill 2274 were likely to harm rather
than protect the health of pregnant minors, and that the

statute also was likely to be detrimental to the parent-child
relationship.

On appeal, the parties dispute the weight that properly should
be given to the trial court's findings in this regard. Plaintiffs
contend that the evidence clearly supports the trial court's
findings and that they should be confirmed by this court,
but defendants maintain that the trial court failed to give
proper deference to the legislative findings accompanying the
statute.

(13) As a general rule, “[i]t is not the judiciary's function ...
to reweigh the 'legislative facts' underlying a legislative
enactment.” (American Bank & Trust Co. v. Community
Hospital (1984) 36 Cal.3d 359, 372 [ *349 204 Cal.Rptr.

671, 683 P2d 670, 41 A.LR.4th 233])% When an
enactment intrudes upon a constitutional right, however,
greater judicial scrutiny is required. (See, e.g., Spiritual
Psychic Science Church v. City of Azusa (1985) 39 Cal.3d
501, 514 [217 Cal.Rptr. 225, 703 P.2d 1119] [“[T]he ordinary
deference a court owes to any legislative action vanishes
when constitutionally protected rights are threatened. 'The
rational connection between the remedy provided and
the evil to be curbed, which in other contexts might
support legislation against attack on due process grounds,
will not suffice.' [Citations.] ... [W]e would abandon our
constitutional duty if we took at face value the municipality's
determination ....”’].)

25 The United States Supreme Court decision in

Minnesota v. Clover Leaf Creamery Co. (1981)
449 U.S. 456 [101 S.Ct. 715, 66 L.Ed.2d 659]
exemplifies the general rule. In that case, a
Minnesota law prohibiting the retail sale of milk
in plastic nonreturnable, nonrefillable containers,
but permitting such sale in other nonreturnable,
nonrefillable containers such as paperboard milk
cartons, was challenged on the ground that,
as an empirical matter, the legislation would
not serve the legislative purposes—promoting
resource conservation, easing solid waste disposal
problems, and conserving energy—that the statute
was designed to promote. The trial court conducted
extensive evidentiary hearings into the statute's
probable consequences, and, after finding the
evidence in sharp conflict, concluded that it
was obliged to weigh and evaluate the evidence
itself. The trial court ultimately resolved the
evidentiary conflict in favor of those challenging
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the legislation, concluding that the legislation
'will not succeed in effecting the Legislature's
published policy goals ...." ” (449 U.S. at p. 460
[101 S.Ct. at p. 722]), and on this basis the
trial court found the statute unconstitutional. On
appeal, the United States Supreme Court reversed,
explaining that in cases in which the “rational
basis” test is applicable, “[s]tates are not required
to convince the courts of the correctness of
their legislative judgments.... [{] ... Where there
was evidence before the legislature reasonably
supporting the classification, litigants may not
procure invalidation of the legislation merely
by tendering evidence that the legislature was
mistaken.” (449 U.S. at p. 464 [101 S.Ct. at p.
724]; see also Firemen v. Chicago, R. I. & P. R. Co.
(1968) 393 U.S. 129, 138-139, 143 [89 S.Ct. 323,
327-328, 330,21 L.Ed.2d 289].)

In a different context, in rejecting the contention
that a Georgia capital punishment statute should be
held unconstitutional on the ground that it had not
been empirically established that the death penalty
is, in fact, an effective deterrent, the United States
Supreme Court explained in Gregg v. Georgia
(1976) 428 U.S. 153 [96 S.Ct. 2909, 49 L.Ed.2d
859] that the question of the deterrent value of
capital punishment effectively involves a policy
decision that appropriately should be left to the
legislative branch. The court stated: “Statistical
attempts to evaluate the worth of the death penalty
as a deterrent to crimes by potential offenders
have occasioned a great deal of debate.... [{]
Although some of the studies suggest that the
death penalty may not function as a significantly
greater deterrent than lesser penalties, there is no
convincing empirical evidence either supporting
or refuting this view.... [{]] The value of capital
punishment as a deterrent of crime is a complex
factual issue the resolution of which properly rests
with the legislatures, which can evaluate the results
of statistical studies in terms of their own local
conditions and with a flexibility of approach that
is not available to the courts....” (428 U.S. at pp.
184-186 [96 S.Ct. at pp. 2930-2931], fns. omitted.)

Numerous decisions establish that when a statute impinges
upon a constitutional right, legislative findings with regard
to the need for, or probable effect of, the statutory provision
cannot be considered determinative for *350 constitutional
purposes. As we explained in our recent decision in

Professional Engineers v. Department of Transportation
(1997) 15 Cal.4th 543, 569 [63 Cal.Rptr.2d 467, 936 P.2d
473]: “Although courts must give legislative findings great
weight and should uphold them unless unreasonable or
arbitrary, '... we also must enforce the provisions of our
Constitution and ” may not lightly disregard or blink at ...
. '[T]he deference

afforded to legislative findings does not “not foreclose [a

13 '

a clear constitutional mandate.

court's] independent judgment on the facts bearing on an

issue of constitutional law. ...' ” (Citations omitted.) 26 (1h)
Accordingly, in this case we must go beyond the legislative
findings accompanying the statute to determine whether
the provisions of Assembly Bill 2274 can be sustained, as
defendants maintain, on the basis of the state's interests
in protecting the health of minors and in preserving and
promoting the parent-child relationship.

26 Federal decisions, reviewing federal constitutional

challenges to statutes affecting reproductive
rights, are in accord. (See, e.g., Casey, supra,
505 U.S. 833, 887-898 [112 S.Ct. 2791,
2825-2831] [invalidating provision imposing
spousal-notification requirement; court rejected the
legislative determination that such a requirement
promoted the family relationship]; Hodgson v.
Minnesota, supra, 497 U.S. 417, 450-455 [110
S.Ct. 2926, 2945-2948] [invalidating a statute
imposing a two-parent notification requirement;
the court rejected the legislative determination that
such notification would enhance family relations
and provide added protection for minors]; Akron
I, supra, 462 U.S. 416, 434-438 [103 S.Ct.
2481, 2494-2497] [invalidating an ordinance that
required all second trimester abortions to be
performed in a hospital; the court rejected a
legislative determination that such a requirement
was a reasonable health regulation]; Carey v.
Population Services International (1977) 431 U.S.
678, 696 [97 S.Ct. 2010, 2022, 52 L.Ed.2d 675]
[invalidating a statute prohibiting distribution of
contraceptives to minors; the court rejected the
state's claim, unsupported by evidence, that such a
ban could be justified as a means of discouraging
early sexual behavior].)

The Florida Supreme Court addressed a virtually identical
issue in the case of /n re T.W., supra, 551 So.2d 1186. In
that case, the court was faced with the question whether a
Florida abortion/parental consent statute violated the express
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constitutional right of privacy contained in the Florida

Constitution. >’ As defendants contend here, the State of
Florida argued that the statute should be upheld on the basis
of the state's interests in protecting the health of minors and
in preserving the parent-child relationship. After explaining
that the applicable constitutional test for evaluating the statute
under the Florida Constitution was the “compelling interest”
standard (551 So.2d at p. 1192), the Florida court went on to
address, and reject, the state's contention that the challenged
statute could be sustained on the basis of the two interests
proffered by the state. *351

27 Article I, section 23, of the Florida Constitution,

enacted by the voters in 1980, provides: “Right
of privacy.—Every natural person has the right to
be let alone and free from governmental intrusion
into his private life except as otherwise provided
herein. This section shall not be construed to limit
the public's right of access to public records and
meetings as provided by law.”

The Florida Supreme Court stated in this regard: “We agree
that the state's interests in protecting minors and in preserving
family unity are worthy objectives. Unlike the federal
Constitution, however, which allows intrusion based on a
'significant’ state interest, the Florida Constitution requires
a 'compelling' state interest in all cases where the right to
privacy is implicated. [ Citation.] We note that Florida does not
recognize these two interests as being sufficiently compelling
to justify a parental consent requirement where procedures
other than abortion are concerned.... [] Under [the applicable
Florida] statute, a minor may consent, without parental
approval, to any medical procedure involving her pregnancy
or her existing child—no matter how dire the possible
consequences—except abortion. Under /n re Guardianship
of Barry, 445 So.2d 365 (Fla. 2d DCA 1984) (parents
permitted to authorize removal of life support system from
infant in permanent coma), this could include authority in
certain circumstances to order life support discontinued for
a comatose child. In light of this wide authority that the
state grants an unwed mother to make life-or-death decisions
concerning herself or an existing child without parental
consent, we are unable to discern a special compelling interest
on the part of the state under Florida law in protecting the
minor only where abortion is concerned. We fail to see
the qualitative difference in terms of impact on the well-
being of the minor between allowing the life of an existing
child to come to an end and terminating a pregnancy, or
between undergoing a highly dangerous medical procedure

on oneself and undergoing a far less dangerous procedure
to one's pregnancy. If any qualitative difference exists, it
certainly is insufficient in terms of state interest. Although
the state does have an interest in protecting minors, 'the
selective approach employed by the legislature evidences the
limited nature of the ...
provisions.' [Citation.] We note that the state's adoption act

interest being furthered by these

similarly contains no requirement that a minor obtain parental
consent prior to placing a child for adoption, even though this
decision is clearly fraught with intense emotional and societal
consequences.” (In re T.W., supra, 551 So.2d 1186, 1195, fn.
omitted.)

In our view, the Florida Supreme Court's reasoning in /n
re TW., supra, 551 So.2d 1186, is persuasive. As the court
observed, the state's contention that the imposition of a
parental consent requirement in the abortion context was
necessary in order to protect the physical, emotional, or
psychological health of the minor and to preserve the parent-
child relationship was belied by the numerous, analogous
circumstances in which Florida authorized a *352 pregnant
minor to obtain other medical care, or to make equally
significant decisions affecting herself and her child, without

parental consent. 28

28 Although we agree with the reasoning of the

Florida decision in /n re T.W., supra, 551
So.2d 1186,
opinion is potentially confusing. The court in

some of the language of the

In re TW. states that other statutory provisions
indicate that the state's interests in protecting
minors and in preserving family unity are not
“sufficiently compelling to justify a parental
consent requirement.” The opinion's analysis
makes it clear, however, that the court in In re . W.
was not suggesting that the interests of “protecting
minors” and “preserving family unity” were not, in
themselves, sufficiently important or vital interests
to be characterized as “compelling,” but rather was
explaining that the other Florida statutes to which it
referred demonstrated that imposition of a parental
consent requirement was not necessary to serve or
further those important interests.

This same reasoning applies to Assembly Bill 2274.
Defendants' contention that the restrictions imposed by that
statute upon a minor's constitutionally protected right of
privacy are necessary to protect the physical and emotional
health of a pregnant minor is undermined by the circumstance
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that California law authorizes a minor, without parental
consent, to obtain medical care and make other important
decisions in analogous contexts that pose at least equal or
greater risks to the physical, emotional, and psychological
health of a minor and her child as those posed by the
decision to terminate pregnancy. As we have seen, like the
Florida statute noted in In re T.W., supra, 551 So.2d 1186,
Assembly Bill 2274 authorizes a pregnant minor, without
parental advice or consent, to make the decision to continue
her pregnancy and give birth to a child (rather than have
an abortion), a decision that often will have exceedingly
far-reaching consequences for the minor's future. (See, e.g.,

Michael M. v. Superior Court, supra, 25 Cal.3d 608, 612.) 2
Furthermore, Assembly Bill 2274 authorizes a minor who
has decided to continue her pregnancy to obtain medical
care, without parental consent, for all conditions relating
to pregnancy, thus permitting a minor who, for example,
develops life-threatening medical complications during her
pregnancy to make medical decisions relating both to her own
health and to her fetus's survival, without parental consent,
in circumstances that may pose much greater risks than
generally are presented in undergoing an abortion. (See, e.g.,

25 Cal.3d atp. 611.)3°

29 the constitutional

In upholding validity of
California's statutory rape provision in Michael M.,
the court, quoting a then recently published article,
observed: ““ 'The social consequences of teenage
childbearing are even more pervasive than the
health consequences. Thus, eight out of 10 women
who first become mothers at age 17 or younger
never complete high school—twice as high a
proportion as those who do not give birth until they
are 20 or older. A recent study clearly finds that the
pregnancy directly causes the dropout, independent
of any effect of antecedent education achievement
or aptitude.' [Citation.]” (Michael M. v. Superior
Court, supra, 25 Cal.3d 608, 612.)

30 As the court noted in Michael M., “births to teenage

mothers pose substantially increased medical risks
as evidenced by the record of complications
reported on the birth certificates in one-fourth of
recent teenage pregnancies. [Citation.]” (Michael
M. v. Superior Court, supra, 25 Cal.3d 608, 611.)

In addition, when a minor gives birth to a child, California
law, like the applicable Florida law noted in In re T.WV,
supra, 551 So.2d 1186, 1195, *353 authorizes the minor

to decide, without parental advice or consent, whether or
not to give her child up for adoption. (See Fam. Code, §§
8700, subd. (b), 8814, subd. (d).) It is particularly difficult
to reconcile defendants' contention—that parental or judicial
involvement in the abortion decision is necessary to protect
a minor's emotional or psychological health—with these
statutory provisions authorizing a minor who has given birth
to consent, on her own, to the adoption of her child. “The
decision to relinquish motherhood after giving birth would
seem to have at least as great a potential to cause long-lasting
sadness and regret as the decision not to bear a child in the first
place.” (Donovan, Our Daughter's Decisions: The Conflict in
State Law on Abortion and Other Issues (Alan Guttmacher
Institute, 1992) p. 21.)

Moreover, the existence in California of numerous other
“limited medical emancipation” statutes that authorize
minors, without parental consent, to obtain medical care
in a variety of settings relating to sexual activity further
undermines defendants' claim that Assembly Bill 2274 is
necessary to protect the health of minors or to sustain the
parent-child relationship. As noted at the outset of this
opinion, over the past 30 years the Legislature has enacted
a series of statutes authorizing minors, without parental
consent, to obtain medical care related to the diagnosis or
treatment of sexually transmitted diseases (Fam. Code, §
6926), rape (Fam. Code, § 6927), and sexual assault (Fam.
Code, § 6928). As is indicated by our earlier discussion
of these provisions (see, ante, pp. 315-317), the statutes in
question reflect a long-standing legislative recognition that
(1) minors frequently are reluctant to disclose to their parents
medical needs arising out of the minor's involvement in sexual
activity and may postpone or avoid seeking such care if
parental consent is required, and (2) as a consequence, the
health of minors generally will be protected best in this setting
by authorizing minors to obtain medical care relating to such
activity without parental consent.

The premise underlying these numerous and well-established
statutes authorizing a minor, in analogous circumstances, to
obtain medical care without parental consent is fundamentally
inconsistent with defendants' contention that Assembly
Bill 2274's imposition of a parental consent (or judicial
authorization) requirement before a pregnant minor may
obtain a physician-performed abortion is necessary to protect
the health of such minor or to support the parent-child
relationship. Indeed, these numerous statutes suggest that
Assembly Bill 2274's imposition of a parental consent or
judicial authorization requirement is likely to impair, rather
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than protect, the health of pregnant minors who do not wish
to bear a child. In this context, the introduction of a parental
consent or judicial authorization *354 requirement may well
lead those minors who are too frightened or ashamed to tell
their parents or a judge about their condition either to forgo
proper medical care and seek to terminate their pregnancy
through a dangerous self-induced or back-alley abortion, or,
alternatively, to postpone action until it is too late safely to
terminate pregnancy, at which point such minors will have
no choice but to endure the increased physical, emotional,
and psychological risks posed by an unwanted full-term
pregnancy and birth.

Accordingly, like the Florida Supreme Court in /n re T.W.,
supra, 551 So.2d 1186, we conclude that in view of the
numerous statutes authorizing a minor, without parental
consent, to obtain medical care or make other fundamental
decisions for herself and her child in other, analogous settings,
Assembly Bill 2274 cannot properly be sustained on the
ground that its requirements are necessary either to protect
the health of a pregnant minor or to protect the minor's
relationship with her parent. (Accord, Denver Area Educ.
Tel. v. FCC (1996) 518 U.S.  [116 S.Ct. 2374, 2393,
135 L.Ed.2d 888] (lead opn. of Breyer, J.) [“[W
Congress' different ... treatment of a highly similar problem

]e can take

at least as some indication that more restrictive means are not
‘essential’ (or will not prove very helpful). Cf. Boos v. Barry,
485 U.S. 312, 329 ... (1988) (existence of a less restrictive
statute suggested that a challenged ordinance, aimed at the
same problem, was overly restrictive).” (Italics omitted.)];
Hodgson v. Minnesota, supra, 497 U.S. 417, 455 [110 S.Ct.
2926, 2947] [“These [other] statutes provide testimony to the
unreasonableness of the Minnesota two-parent notification
requirement and to the ease with which the State can adopt

less burdensome means to protect the minor's welfare.”].) 31

31 The Supreme Judicial Court of Massachusetts

recently upheld its state's abortion/parental consent
law against a state constitutional challenge (except
for a provision of the law requiring the minor
to obtain the consent of both parents). (Planned
Parenthood v. Attorney General (1997) 424
Mass. 586 [677 N.E.2d 101].) The Massachusetts
Constitution, however, unlike the California and
Florida Constitutions, does not contain an explicit
privacy provision, and under Massachusetts law
(again unlike California and Florida law) the
parental consent statute in question was not subject
to scrutiny under the demanding “compelling

interest” test. (See 677 N.E.2d at pp. 103-104 &
fn. 4.) For these reasons, we believe the decision of
the Florida Supreme Court in /n re T.W., supra, 551
So.2d 1186, constitutes the more relevant authority.

This conclusion, moreover, is supported not only by
consideration of the numerous related California statutory
provisions, but also by the overwhelming evidence, much
of it uncontested, that was introduced at the trial in this
case. As the Court of Appeal observed in its decision below:
“The evidence was nothing less than overwhelming that the
legislation would not protect these interests, and would in fact
injure the asserted interests of the health of minors and the
parent-child relationship.” (Italics in original.) *355

As we have seen, prior to the enactment of Assembly Bill
2274 pregnant minors in California for many years had
been authorized to obtain medically safe abortions without
parental consent. Defendants presented no empirical studies
or other comparable evidence at trial to demonstrate that
this long-standing policy had proven detrimental to the
physical, emotional, or psychological health of pregnant
minors or had affected family relationships adversely.
To the contrary, the testimony of the numerous expert
witnesses called by plaintiffs established that the pre-
Assembly Bill 2274 statutory provision was successful both
in protecting the physical, emotional, and psychological
health of minors and in supporting parent-child relation ships.
This testimony further indicated that the imposition of a
statutory requirement compelling a pregnant minor to obtain
parental consent or judicial authorization before obtaining a
medically safe abortion was likely to be detrimental both to
the health of such minors and to their family relationships.

The testimony revealed, in this regard, that an abortion,
when performed by qualified medical personnel, is one of
the safest medical procedures, and that the risk of medical
complications resulting from continuing a pregnancy and
giving birth is considerably greater than that posed by an
abortion. The testimony also revealed that the overwhelming
majority of minors who become pregnant have the requisite
maturity and capacity to give informed consent to an abortion,
and that the interests of those relatively few pregnant minors
who do not have the capacity to provide informed consent
remain fully protected under the pre-Assembly Bill 2274
statute, because a physician may not perform any medical
procedure, including an abortion, unless he or she determines
that the patient is capable of giving (and has given) informed
consent. (See Ballard v. Anderson, supra, 4 Cal.3d 873, 883.)
Of course, physicians are well qualified to determine a minor's
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capacity to provide informed consent and regularly do so in
providing medical care under California's numerous medical
emancipation statutes.

The evidence introduced at trial further established that the
majority of pregnant minors consult their parents before
obtaining an abortion, without being compelled to do so by
statute, and that many minors who do not voluntarily consult
their parents have good reason to fear that informing their
parents will result in physical or psychological abuse to the
minor (often because of previous abusive conduct or because
the pregnancy is the result of intrafamily sexual activity). The
testimony disclosed that the primary determinant of whether
a pregnant minor will consult her parent or parents is the
quality of the parent-child relationship that existed before
the minor became pregnant, and not the presence or absence
of a parental *356 consent statute such as Assembly Bill

2274.3% The evidence further indicated that to the extent the
provisions of Assembly Bill 2274 were to cause a pregnant
minor from an abusive or potentially abusive family to seek
parental consent, the statute would endanger the minor by
leading her to place herself at physical or mental risk and
would exacerbate the instability and dysfunctional nature of
the family relationship.

32 The evidence at trial indicated that health clinics

that provide pregnancy counseling and treatment
routinely encourage minors to consult with their
parents except in circumstances in which such
consultation is likely to lead to abuse.

Finally, the testimony also indicated that although the
judicial bypass procedure in Assembly Bill 2274 provides a
mechanism by which a pregnant minor may avoid informing
her parents of her pregnancy, resort to this judicial procedure
inevitably will delay the minor's access to a medically
safe abortion, thereby increasing the medical risks posed
by the abortion procedure, and will inflict emotional and
psychological stress upon a minor without providing any
greater protection of the interests of either a mature or
immature minor than what is provided by the minor's own
health care provider under the pre-Assembly Bill 2274 law.
Furthermore, several witnesses testified that past experience
in other jurisdictions demonstrates that at least some minors
who are too frightened or ashamed to consult their parents
also will be too frightened or ashamed to go to court
(often fearing that their presence at the courthouse might be
discovered and disclosed by a neighbor or acquaintance), and
may resort to the dangerous alternatives of either attempting

to terminate their pregnancy themselves or seeking an illegal,
back-alley abortion. (See also Note, Hodgson v. Minnesota:
Chipping Away at Roe v. Wade in the Aftermath of Webster
(1991) 18 Pepp. L.Rev. 955, 955-956 [describing the tragic
case of Becky Bell, a 17-year-old Indiana girl who, too
frightened to seek parental consent or judicial authorization,
died after obtaining an illegal abortion].)

In sum, as the Court of Appeal observed, the evidence
introduced at trial overwhelmingly indicated that Assembly
Bill 2274 would not serve—but rather would impede—
the state's interests in protecting the health of minors and
enhancing the parent-child relationship.

Accordingly, when we consider the numerous, analogous
California statutory provisions authorizing a minor, without
parental consent, to make medical and other significant
decisions with regard to her own and her child's health and
future, as well as the overwhelming evidence introduced at
trial, we conclude that both the trial court and the Court
of Appeal correctly determined that defendants have failed
to establish that Assembly Bill 2274's infringement upon a
pregnant minor's fundamental constitutional *357 privacy
interest is necessary to further the state's interests in protecting
the health of minors or the parent-child relationship.

Finally, an amicus curiae brief filed in this case suggests
that Assembly Bill 2274 may be justified by the state's
interest in ensuring that the determination whether a pregnant
minor is sufficiently competent and mature to consent to
an abortion is made in a fair and unbiased manner. The
brief acknowledges that, even in the absence of Assembly
Bill 2274, a health care provider may not provide medical
or surgical care relating to pregnancy unless the provider
determines that the minor is capable of giving “informed
consent” to the procedure (see Ballard v. Anderson, supra, 4
Cal.3d 873, 883), but argues that a health care provider who
agrees to perform an abortion at a minor's request may have a
conflict of interest (pecuniary, ideological, or both) that would
impair the provider's ability to make an unbiased decision
with regard to whether the minor is capable of providing
informed consent. As a consequence, the amicus curiae brief
maintains, Assembly Bill 2274 permissibly requires that the
determination of the minor's competence or maturity be made
by the minor's parent or by a court.

We conclude that Assembly Bill 2274 cannot be sustained on
this theory. Nothing in the record justifies an assumption that
licensed health care providers cannot be trusted to make an
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unbiased determination as to whether a minor is capable of
giving informed consent to an abortion, or, indeed, suggests
that the Legislature entertained any such view. None of the

legislative findings supports such a proposition. 33 Ttis clear
that a statute that impinges upon a fundamental constitutional
right cannot be upheld on the *358 basis of unsupported
speculation that the Legislature believed that health care
professionals would not perform their duties in an honest
and ethical manner. (Accord, Carey v. Population Services
International, supra, 431 U.S. 678,696 [97 S.Ct. 2010, 2022]
[“when a State ... burdens the exercise of a fundamental
right, its attempt to justify that burden as a rational means
for the accomplishment of some significant state policy
requires more than a bare assertion, based on a conceded
complete absence of supporting evidence, that the burden
is connected to such a policy”]; Mississippi University for
Women v. Hogan (1982) 458 U.S. 718, 730 [102 S.Ct. 3331,
3339, 73 L.Ed.2d 1090] [“although the State recited a 'benign,
compensatory purpose, it failed to establish that the alleged
objective is the actual purpose underlying the discriminatory
classification”].) Indeed, as we have seen, in numerous
analogous contexts the Legislature has authorized minors
to obtain medical care without parental consent or judicial
authorization, thus recognizing the general competence of
health care professionals to determine whether a minor is
capable of giving informed consent. (See, e.g., Fam. Code, §§
6925 [prenatal care], 6926 [care for communicable disease],
6927 [care for rape], 6928 [care for sexual assault], 6929
[care for drug or alcohol related problem].) There simply
is no basis on the present record for concluding that a
physician is capable of determining whether a pregnant minor
is competent to give informed consent to necessary medical
care when the minor chooses to proceed with her pregnancy
but is incapable of determining whether such a minor is
competent to give informed consent when the minor chooses
to terminate her pregnancy.

33 Justice Brown's dissent asserts that the opinion

is mistaken in stating that nothing in the record
suggests that the Legislature entertained the view
that health care providers cannot be trusted to
make unbiased determinations with regard to a
minor's capacity to give informed consent to
an abortion. (Dis. opn. of Brown, J., post, at
pp. 434-435.) As support, the dissent quotes a
passage from a document it cites as “Legis.
Analysis Supporting Assem. Bill No. 2274.” (Ibid.)
Although the cited document bears the self-styled
title of “Legislative Analysis Supporting Assembly

Bill 2274,” the document was not prepared by
a sponsoring member of the Legislature or by
legislative staff, but, as the dissent notes, rather is
an “alternative analysis,” written and submitted by
an organization supporting the legislation because
of the organization's dissatisfaction with the bill
analysis that had been prepared by the Senate
committee staff itself. (Christian Action Council,
unofficial analysis designated as “Legislative
Analysis Supporting Assembly Bill 2274 (Frazee),
As Amended in Assembly June 25, 1987~
submitted to Sen. Com. on Health and Human
Services, pp. 1-2.) Even if it were appropriate to
take judicial notice of this document (no one has
requested that we do so; the document simply
is appended to an amicus curiac brief filed in
this matter), its existence does not alter our view
that there is nothing in the record that suggests
that the Legislature entertained the view that
licensed health care providers cannot be trusted
to make unbiased determinations as to whether a
minor is capable of giving informed consent to an
abortion. As we have noted, none of the legislative
findings included in the legislation supports such a
proposition.

The dissenting opinions of Justices Baxter and Brown
advance an argument related to that raised by amicus curiae,
suggesting that if it is constitutionally permissible to require a
physician to determine that a pregnant minor has the requisite
understanding and maturity to give informed consent before
performing an abortion without parental consent, it must
be constitutionally permissible to require that the informed
consent decision be made by a judge rather than a physician.
(See dis. opn. of Baxter, J., post, at pp. 410-411; dis. opn.
of Brown, J., post, at p. 434.) The suggested conclusion,
however, does not follow from the premise. A physician
must also determine that an adult woman has the capacity
to give informed consent before performing an abortion at
her request, or—for that matter—any medical procedure.
That does not mean, however, that the state constitutionally
may require all pregnant women, before they may obtain
an abortion, to secure a court order certifying that they
are competent to provide informed consent. A legislative
measure that requires a woman to go to court, to reveal her
condition to a judge, and to submit to a judicial determination
of competency obviously imposes a substantially greater
intrusion on privacy than one that permits a woman to obtain
an abortion from a physician in the same manner *359 as she
may obtain other medical care. And the increased intrusion
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on autonomy privacy imposed by a judicial authorization
requirement may be even greater with regard to pregnant
minors, because minors frequently may be too embarrassed
or frightened to seek judicial authorization and may endanger
their health or forfeit their right of choice rather than venture
into an unfamiliar and intimidating court setting. Further, as
already noted, there is no reasonable basis for concluding
that a physician is able to determine the competency of a
pregnant minor to provide informed consent when the minor
chooses to continue her pregnancy but that the competency
determination must be made by a judicial officer when the

that a treating physician concludes is necessary for
the child's health. (See, e.g., In re Eric B. (1987)
189 Cal.App.3d 996 [235 Cal.Rptr. 22].) We see no
reason why a similar procedure cannot be invoked
on behalf of a pregnant minor who is incapable
of giving informed consent to treatment relating
to her pregnancy. (Cf. Akron I, supra, 462 U.S.
416, 441 [103 S.Ct. 2481, 2498] [“[A] state court
presented with a state statute specifically governing
abortion consent procedures for pregnant minors
will attempt to construe the statute consistently

minor chooses to terminate her pregnancy. 3

34

4

Furthermore, we do not agree with the suggestion
that one effect of the trial court's judgment in
this case—invalidating Assembly Bill 2274 as
a whole, including the provision establishing a
judicial bypass procedure—would be to leave a
pregnant minor (who a treating health care provider
finds lacks the capacity to give informed consent)
without any means of obtaining a medically
safe abortion if the minor reasonably fears that
informing a parent will place her in physical danger
or if her parent, once notified, refuses to consent to
an abortion. Under the applicable federal decisions,
a state that in general requires a pregnant minor
to secure parental consent before obtaining an
abortion must provide the minor with the option
of obtaining an abortion without parental consent
by demonstrating to an unbiased official (who has
the power to authorize the abortion) either that the
minor is sufficiently mature to make the decision
on her own or, if not sufficiently mature, that it
is in the best interests of the minor to terminate
her pregnancy. (See, e.g., Bellotti 1I, supra, 443
U.S. 622, 643-644 [99 S.Ct. 3035, 3048-3049]
(plur. opn.); Casey, supra, 505 U.S. 833, 899
[112 S.Ct. 2791, 2832].) Thus, even without an
explicit statutorily prescribed “judicial bypass”
procedure, a pregnant minor who is denied medical
care relating to pregnancy because of a doctor's
determination that she lacks the capacity to give
informed consent, but who is too frightened to seek
—or unable to obtain—a parent's consent for such
care, is entitled to seek a court order authorizing
such medical care. A similar procedure is available,
for example, when a parent, on the basis of his or
her own religious beliefs, refuses to consent to a
blood transfusion or other medical care for a child

with constitutional requirements.”].)

In sum, as concluded by the courts below, defendants have
failed to demonstrate adequate justification for the statute's
intrusion upon a pregnant minor's right of privacy under the
California Constitution.

VIII
For the foregoing reasons, we conclude that Assembly Bill
2274 violates the right of privacy set forth in article [, section
1, of the California Constitution. The judgment of the Court of
Appeal, upholding the judgment of the trial court, is affirmed.
*360

Werdegar, J., and Chin, J., concurred.

KENNARD, J.

(1i, 6b , 8b , 9b , 10c) I concur in the judgment. Before this

court granted a rehearing in this matter, I authored a dissenting
opinion setting forth my views, which have not changed and
which are in substantial agreement with the reasoning of the
plurality opinion. Because that dissenting opinion no longer
appears in the Official Reports (see Cal. Rules of Court, rule
976(d)), 1 reiterate that opinion here in relevant part, with
additions in brackets and deletions reflected as [].

California's parental consent law, which prohibits abortions
for women under the age of 18 years without either the
consent of one parent or judicial authorization, may at first
glance appear so eminently reasonable that its constitutional
validity could scarcely be in doubt. But evidence received
at the trial of this case, much of it based on the experience
of other states with similar laws, shows that the benevolent
appearance of parental involvement laws is deceiving; the
laws have serious adverse effects and yield few benefits for
children or society.
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In brief, the relevant facts are these: Most adolescent women
who become pregnant will consult a parent voluntarily, and
those who do not frequently have good reasons for not doing
so. With a parental consent law in effect, some pregnant
adolescents who do not voluntarily consult a parent will seek
and obtain judicial authorization, but the delay caused by
the procedure will increase the medical risks of the abortion
significantly without in any way enhancing the process by
which the adolescent makes the abortion decision. Others
will reveal their pregnancy to a parent and request consent,
but will derive little or no benefit from parental consultation
that is legally coerced rather than voluntary. Finally, there
will be some pregnant adolescents who cannot or will not
obtain parental consent for an abortion and who will not seek
judicial authorization because they perceive this process as
unbearably intimidating, dangerous, or humiliating. Some of
these adolescents will risk their health and their very lives
with illegal or self-induced abortion, while others will delay
any decision until abortion is no longer feasible and will bear
a child they are ill equipped to care for.

Determining the constitutional validity of a law having such
paradoxical and potentially serious effects is no easy task.
Indeed, this case presents a confluence of state constitutional
issues of great complexity and delicacy. We must adjudicate
rights under the state constitutional right of privacy in the
always thorny context of abortion, rendered all the more
volatile and challenging because the rights at issue are those
of adolescents rather than adults. And we must do so using
a test newly established in Hill v. National *361 Collegiate
Athletic Assn. (1994) 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865
P.2d 633]. Without question this is one of the most important
and difficult cases we have decided in many years.

[l

I [join in] [] affirm[ing] the judgment of the Court of Appeal
holding that California's parental consent law violates the
right of privacy guaranteed by our state Constitution. As
the evidence received at the trial of this case persuasively
demonstrates, the great majority of pregnant adolescents who
do not voluntarily consult their parents are sufficiently mature
to make the abortion decision by themselves and should be
permitted to do so in consultation with their physicians and
without requiring parental consent or judicial authorization.

There is a very small group of pregnant adolescents for whom
parental consent is not an available option but who are too

immature to give informed consent to an abortion. Almost
all members of this group are under the age of 14 years.
Because the Legislature has not enacted a parental consent
law applying solely to these younger adolescents, and thus the
issue is not now before this court, I do not decide whether a
parental consent law so narrowed in focus would violate the
state constitutional right of privacy, although I note that the
interests of these younger adolescents would be better served
by a law that allowed their physicians or others concerned
with their welfare to petition for judicial authorization on
their behalf. The present parental consent [law], by contrast,
requires the adolescent herself to shoulder the entire burden
of initiating legal proceedings to obtain judicial authorization.

I
Preliminarily, it is essential to state what this case is not about.

The morality of abortion is not at issue in this case. As
this court has noted, the morality of abortion is “a subject
upon which reasonable people can, and do, adhere to vastly
divergent convictions and principles.” (Committee to Defend
Reproductive Rights v. Myers (1981) 29 Cal.3d 252, 284 [172
Cal.Rptr. 866, 625 P.2d 779, 20 A.L.R.4th 1118] (lead opn.
by Tobriner, J.), fn. omitted.) The United States Supreme
Court has made the same point: “Men and women of good
conscience can disagree, and we suppose some always shall
disagree, about the profound moral and spiritual implications
of terminating a pregnancy, even in its earliest stage.... Our
obligation is to define the liberty of all, not to mandate our
own moral code.” (Planned Parenthood of Southeastern Pa.
v. Casey (1992) 505 U.S. 833, 850 [112 S.Ct. 2791, 2806, 120
L.Ed.2d 674].) *362

Nor is this case about the value of parental involvement in
the decision of a pregnant adolescent to continue or terminate
her pregnancy. On the contrary, all parties and all members
of this court agree that, in general, an adolescent who learns
she is pregnant and is considering an abortion will benefit
substantially from consultation with a parent and should be
encouraged to do so. Parental assistance is important and
beneficial because, in general, no one knows the child as well,
or cares as deeply about the child's welfare, as the parent.

Likewise, all parties and all members of this court agree
that parental involvement will not benefit every pregnant
adolescent. Not every pregnant adolescent has parents out
of the comforting and idyllic world of a Norman Rockwell
painting. Indeed, anyone familiar with the dependency cases
heard in this state's juvenile courts understands that many
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pregnant adolescents have no competent and caring parent to
consult, and that for them parental consultation is simply not
an option.

What is this case about? The primary issues are these: (1)
Will the parental consent law advance the state's interest
in protecting the physical and mental health of adolescent
women []? (2) If the law will accomplish this purpose
for only a small percentage of the adolescents affected by
its provisions, is there some other way to do so without
the substantial adverse effects that will arise from the
legally mandated invasion of the privacy rights of the many
adolescents who wish to have an abortion, are capable of
giving informed consent, and cannot or will not obtain
parental consent?

This court is fortunate to have a well-developed factual
record [] with which to resolve these issues. At the trial,
25 witnesses testified in person and 6 others by deposition.
The witnesses included distinguished professionals in the
fields of medicine, psychology, adolescent development,
reproductive health statistics, and family violence, as well
as lawyers, counselors, and judges who have participated in
the implementation of similar laws in other states. Based on
this evidence, the superior court issued a 39-page statement
of decision containing many findings of fact. On appeal, the
state has not challenged the sufficiency of the evidence to
support these findings.

In its statement of decision, the superior court acknowledged
that “the State has a compelling interest in the protection of
minors from physical, psychological and emotional harm.”
But the court found no evidence that the parental consent law
would further that interest. In particular, the court found:

1. “[A]n abortion is one of the safest medical procedures
available for all women and, in particular, for teenagers.
The risk of complications in *363 pregnancy and childbirth
are significantly higher for all women and particularly for

younger teenagers.” !

Michael Policar, a medical doctor who is board
certified in obstetrics and gynecology, and a
member of the faculty of the Medical School of the
University of California at San Francisco, testified
that “abortion is the safest operation which is
available in the United States ... it has the lowest
rate of deaths associated with it and also has the
lowest rate of serious complications in comparison

to any other operation which is widely performed
in this country.” He testified that adolescents are
even less likely than adults to experience medical
complications after abortion.

Philip Darney, a medical doctor who is board
certified in obstetrics, gynecology and preventative
medicine, similarly testified that “[e]lective
abortion has a very low complication rate at
[San Francisco General Hospital] and at other
institutions” and that this low complication rate
“applies to teens as well.”

In Hodgson v. Minnesota (1990) 497 U.S. 417 [110
S.Ct. 2926, 111 L.Ed.2d 344], Justice Thurgood
Marshall cited a study concluding that a “minor's
overall risk of dying from childbirth is over
nine times greater than risk of dying from legal
abortion.” (/d. atp. 467 [110 S.Ct. at p. 2954] (conc.
& dis. opn. of Marshall, J.), citing Greydanus
& Railsback, Abortion in Adolescence (1985) 1
Seminars in Adolescent Med. 213, 214.)

2. “The medical history relevant to the abortion procedure is
the type of information the minor herself would best know

and, in fact, might be hesitant to disclose in the presence of

a parent.” 2

Dr. Darney (see fn. 1, ante) testified: “I have never
in the course of more than 15 years of doing
abortions of teenagers and others felt that I didn't
get an adequate history from the patient to deal with
problems that might come up in the course of an
abortion.”

Dr. Policar (see fn. 1, ante) testified that
adolescents are able to provide a medical history
for abortion “as well as any other group of
individuals” but also that teens are reluctant to
disclose some relevant facts, such as previous
abortions or sexually transmitted diseases, in the
presence of their parents.

Curtiss Eugene Weidmar, a medical doctor and the
Director of Public Health for El Dorado County,
testified that a medical history is necessary to
determine contraindications before prescribing oral
contraceptives, and that this history is routinely
taken from the minor without involving the parent.

3. “[M]inors rarely, if ever, experience complications
following an abortion.”
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4. “[Flor most women, abortion poses no threat to their
psychological or emotional well-being.... [A]dolescents are at
no special risk and are actually less likely than adult women to

experience any adverse psychological reaction to abortion.” 3

*364

Nancy Adler, a professor of medical psychology in
the Department of Psychiatry and Pediatrics of the
University of California at San Francisco, testified
that she was part of an expert panel appointed
by the American Psychological Association to
survey the scientific literature on the psychological
responses to abortion. This survey resulted in
an article of which Dr. Adler was the lead
author. (Adler et al.,, Psychological Responses
After Abortions (1990) 248 Science 41.) From
the literature review, Dr. Adler concluded that
“for the vast majority of women having their
first trimester procedure, that there is no hazard
to mental health, that the predominant responses
to abortion are positive and that the negative
responses tend to be mild and transient.” She also
found that there was no evidence that adolescents
were particularly vulnerable to serious adverse
psychological responses to abortion.

Nada Logan Stotland, a board-certified psychiatrist
who is also associate professor of clinical
psychiatry and associate professor of clinical
obstetrics and gynecology at the University of
Chicago, testified that she had reviewed the
scientific literature on psychiatric consequences
of abortion and ‘“according to the published
literature, the majority of women who undergo
abortions experience relief afterwards. Some
smaller proportion experience loss and some guilt
and, again, in the reported literature, the vast
majority of those responses are transient and self-
limited. That is they don't require intervention
by a professional.” She also testified that “[i]n
every study, the incidence [of adverse psychiatric
sequelae] following childbirth is considerably
higher, on the order of four times as high
following childbirth as following abortion.” She
also testified that age by itself was not a risk
factor, that adolescents were no more likely
than adults to experience adverse psychiatric
effects. These conclusions appear in a chapter
she wrote in a peer reviewed book, of which
she was the editor, that was published by the

American Psychiatric Press, which is the press of
the American Psychiatric Association. (Stotland,
Psychiatric Issues in Abortion in Psychiatric
Aspects of Abortion (Stotland edit. 1991).) She
noted that the 1991 literature review published
by the American Psychiatric Association reached
similar conclusions. (Dagg, The Psychological
Sequelae of Therapeutic Abortions—Denied and
Completed (1991) 148 Am. J. of Psychiatry 578.)
This finding is also supported by the testimony
of Laurie Schwab Zabin, Ph.D., an associate
professor at Johns Hopkins School of Hygiene
and Public Health. In her expert opinion, based
on her own research (Zabin et al., When
Urban Adolescents Choose Abortion: Effects on
Education, Psychological Status and Subsequent
Pregnancy (1989) 6 Fam. Planning Perspectives
248) and that of others in the field, abortion does
not have any negative psychological effect on
adolescents.

This conclusion is further supported by the
testimony of Dr. Policar (see fn. 1, ante),
who testified that emotional reaction to abortion
“serious enough to require consultation with a
psychiatrist ... literally never occurs” and that
less serious emotional reactions, which would be
referred to a social worker, are rare for all women
and even more so for teens.

David Elkind, a child psychologist and professor
of child study at Tufts University, testified: “In
terms of negative impact, I think it's been well-
established in studies that there are, so far as we
know, no negative sequelae to abortion long-term.”

5. “[Plarental involvement in this specific area may have
an adverse psychological effect ... if it takes on a coercive
character, and ... the ability to make an autonomous decision
about abortion is an important predictor of a minor's

satisfaction with her decision.”* *365

Dr. Adler (see fn. 3, ante) testified that a woman
is more likely to have negative psychological
responses following abortion if the woman was
coerced by her parents or partner to terminate
a pregnancy that she would have preferred to
continue.

Dr. Stotland (see fn. 3, ante) testified that lack of
autonomy or control over the abortion decision is
associated with a negative psychiatric outcome and
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that pressure from a parent can therefore have a
negative impact on the psychiatric outcome of an
adolescent's abortion decision.

Based on her research, Dr. Laurie Zabin (see fn.
3, ante) testified that whether an adolescent is
later satisfied with her decision to terminate a
pregnancy by abortion is not significantly related
to whether the adolescent consulted a parent before
making the decision. Those who independently
made the decision to terminate or not terminate
the pregnancy were significantly more likely to
be satisfied with the decision than those who
succumbed to pressure from a parent or other adult.

6. “[W]ith the exception of the small percentage of very
young adolescents, again the great majority of minors possess
the cognitive ability and maturity to make a fully-informed
choice as to abortion and are competent to give informed

consent to abortion ....” >

The evidence supporting this finding is discussed
in the text, post, at pages 372 to 373.

7. “[Als to that small percentage of minors who are
not competent to give informed consent, medical ethics
and practices preclude abortion in the absence of parental

approval.” 6

Dr. Policar (see fn. 1, ante) testified that the “vast
majority” of adolescents are capable of giving
informed consent and that he would not perform
an abortion on an adolescent or any other patient
without informed consent.

Adele D. Hofmann, a medical doctor and professor
of pediatrics and director of adolescent medicine
at the University of California at Irvine, testified
that generally adolescents are capable of giving
informed consent and that no adolescent can be
treated on her own consent unless that consent is
informed. Dr. Stotland (see fn. 3, ante) testified to
the same effect.

The superior court then considered whether the parental
consent law would further the state's compelling interest in
“preserving and fostering the parent-child relationship.” On
this point, the court made these findings:

1. “[A] majority of minors voluntarily consult with a parent
as to their decision to have an abortion.”

2. “[PJarental involvement laws do not serve to change the
numbers [that is, do not increase the number of minors

who consult with a parent as to their decision to have an

abortion].” 7

Robert Blum, a medical doctor and professor
of pediatrics at the University of Minnesota,
testified to a 1984 study based on interviews with
minors who were at clinics awaiting abortions in
Minnesota (which had a two-parent notification
law) and Wisconsin (which had no parental
involvement law). The study concluded that the
Minnesota law had no effect on the number of
minors who consulted one parent, and only a
slight effect on the number who consulted both
parents. (Blum et al., The Impact of a Parental
Notification Law on Adolescent Abortion Decision-
making (1987) 77 Am. J. Pub. Health 619.)

3. “Rather than legislation, the chief determinant of whether
a minor consults a parent appears to be the quality of the

relationship established between the parent and child before

the pregnancy.” 8

Based on his study (see fn. 7, ante), Dr. Blum
testified that the most important factors influencing
whether a pregnant minor consulted a parent
(almost invariably her mother) were the quality
of the relationship, the age of the minor (younger
minors being far more likely to consult), and the
family's socio-economic status.

4. “[1]f a trusting and supportive relationship between a parent
and child has not already been established, it is unlikely that
the State can create in a moment of crisis what the parents
were unable to develop over the course of the preceding
years.” *366

5. “[F]or a significant number of minors, parental consultation

is not a realistic option.” ?

In states with parental involvement laws, the
reasons minors give for not consulting their
parents include fear of a physically or emotionally
abusive parent, fear of being ejected from the
home, concern that the parent will not keep the
information confidential, and an unwillingness to
give upsetting news to a parent who is physically
or emotionally fragile.
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Although the experts who testified did not agree Regarding the effect of a judicial bypass procedure, the
on the percentage of families that qualify as superior court found that in other states with parental consent
dysfunctional or abusive, they agreed that the laws “rather than further the State's interest in the health of its
number of such families was significant. Moreover, minors, or even having no effect at all, the legislation actually
evidence in the record indicates that for teens who had a detrimental effect.” In particular, the court found:
become pregnant, the percentage of families that

are abusive and/or dysfunctional is much higher 1. The bypass procedure delays the performance of the
than for teens generally. abortion, and “increases the likelihood of a second trimester
Lenore E. A. Walker, a psychologist specializing abortion.” This delay significantly increases the medical risks
in family violence and abuse, testified that of abortion. 1© *367

approximately 25 to 30 percent of families in the

United States “will have some form of domestic or 10

family violence at some part of their life history” Anita Lorraine Nelson, a medical doctor who is

and that an adolescent revealing her pregnancy board certified in obstetrics and gynecology, an

L . . assistant professor at the School of Medicine at
to her parents is likely to trigger violence or

some other form of abuse in such families. (See the University of California at Los Angeles, and

also Hodgson v. Minnesota, supra, 497 U.S. 417, the medical director of women's health clinics
439 [110 S.Ct. 2926, 2939] [referring to “the

distressingly large number of cases in which family

in the Los Angeles area, testified that in her
opinion implementation of California's parental
. . ) . . . consent law would cause minors to delay abortions,
violence is a serious problem”]; testimony of social S ] ) )
resulting in significantly increased medical risks.
Dr. Adler (see fn. 3, ante) testified to the

same effect, adding that delay increases the

worker Jeth Gold stating that some parents “react
very violently when they find out their child is

sexually active”; testimony of Dr. Adele Hofmann i i )
psychological as well as the medical risks.

Dr. Policar (see fn. 1, ante) testified that the risk of
complications in an abortion increases 50 percent

(see fn. 6, ante) citing instances of a parent
inflicting physical injury on the adolescent after

learning of her pregnancy.)

Charles R. Figley, a psychologist and a per week for each week after the 10th week of
professor at Florida State University, testified P regnancy' )

. o Jamie Ann Sabino, a Massachusetts attorney who
that approximately 10 percent of families would : i - )
not have any of the characteristics necessary is cochair of the Judicial Consent for Minors
for providing appropriate support to a pregnant Lawyer Referral Panel in that state, testified that
minor. He also testified that forcing a pregnant for mlnors“\llvho 'use lthe Massal:}tl)usetts bi’i ass
adolescent to involve her parents in the abortion procedure, “there is at least a week but more like a

decision would be inappropriate if the parents are 2-week delay.

psychologically or physically abusive. 2. “In addition to adverse medical consequences, the
W. Robert Beavers, a psychiatrist and clinical bypass procedure entails serious psychological and emotional
professor of psychiatry at the University of Texas, consequences.” 11

Southwestern Medical Center, testified about a test

(the Beavers System Model) he developed to rate 11

family competence. Using this test, he found that Gerald Martin, a Minnesota district court judge

5 percent of families attained the optimal level of from the Dulth area, festified: “It's (?learly a
very nerve-racking, tense, stressful experience for
them.”

Lynne MacBean, the volunteer coordinator of

competence, 38 percent were judged “adequate,”
38 percent were judged “mid-range,” 16 percent

were “borderline,” and 3 percent were “severely

dysfunctional.” He also testified that child abuse the Guardian Ad Litem Program in Minneapolis,

. . o Mi ifi hat the judicial
occurs in 3 to 5 percent of American families. He innesota, _testified that the judicial  bypass

. . rocedure is very difficult and frightening for
conceded that some teens cannot involve parents in p U very 4 rghtening

the abortion decision minors even though the judges who hear the

petitions are careful to act in a nonthreatening
manner. (See also Hodgson v. Minnesota, supra,
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3. The bypass procedure does not assist pregnant minors i

497 U.S. 417, 441 [110 S.Ct. 2926, 2940] [“The
court experience produced fear, tension, anxiety,
and shame among minors ....”’]; testimony of social
worker Jeth Gold that “[t]he court system is a
fearful, anxiety-producing, intimidating experience
for most kids.”)

Jamie Ann Sabino (see fn. 10, ante) testified: “I
see a very high level of stress in the young women
going to court that I have represented including
crying, freezing in court, wringing of their hands,
telling me how scared they are, telling me that they
have had nightmares, that they can't sleep.”

making “a mature and informed decision.” 12 %368

12

The judges testifying that judicial bypass
procedures provide no benefit to minors were
Minnesota District Court Judges Gerald Martin and
Allen Oleisky, and former Massachusetts Superior
Court Judge Rudolph F. Pierce.

Lynne MacBean (see fn. 11, ante) testified that
the judicial bypass process does not assist minors
in deciding whether to continue or terminate their
pregnancies because their decisions have already
been made when they seek judicial authorization.
Jamie Ann Sabino (see fn. 10, ante) testified to
the same effect. She added that, in her opinion,
the Massachusetts parental involvement law “has
created a substantial burden for the young women
in Massachusetts and that it has not met—it is
not substantively working, it has not met any of
the stated goals of the statute or the state interests
involved.” She noted that during the 10 years the
law had been in effect, Massachusetts courts had
ruled on approximately 9,000 bypass petitions, of
which all but 13 were granted. All 13 denials were
appealed and only one was affirmed (in that case
the parents gave consent and the minor obtained the
abortion). The overwhelming majority of petitions
(97-98 percent) were granted on the ground of
maturity.

Paula Marie Wendt, the director of an abortion
facility in Minnesota, cited similar statistics for
Minnesota: Of three thousand bypass petitions
heard during a five-year period, only nine were
initially denied and most of those nine were
eventually granted. She also testified that in her
opinion the Minnesota parental involvement law

did not assist minors' decisionmaking and provided
no benefit to minors.

In Hodgson v. Minnesota, supra,497U.S. 417,441,
footnote 29 [110 S.Ct. 2926, 2940], Justice John
Paul Stevens cited similar testimony by a judge
to the effect that judicial bypass serves no useful
public purpose. When judicial bypass is invoked,
authorization is granted so routinely that judges
view the procedure as a “rubber stamp.” (See id.
atp. 436, fn. 21 [110 S.Ct. at p. 2937] (conc. opn.
of Stevens, J.) [noting that of 3,573 petitions filed
in Minnesota courts, 6 were withdrawn, 9 were
denied, and 3,558 were granted]; id. at p. 477 [110
S.Ct. at p. 2959] (conc. & dis. opn. of Marshall, J.)
[citing judge's testimony characterizing the bypass
as a “rubber stamp”].)

Summing up, the superior court made this finding:

“One must conclude from all of the evidence presented as
to the effectiveness of the judicial bypass procedure that the
procedure has no effect on a minor's ultimate decision with
respect to abortion nor on the process by which that decision
is made. Further, rather than providing a benefit to minors, the
bypass procedure poses a gratuitous threat to their physical
and emotional well-being.”

Concluding that the parental consent law violates the right of
privacy guaranteed by article I, section 1, of the California
Constitution, the superior court declared the law invalid
and permanently enjoined its enforcement. On appeal, a
unanimous Court of Appeal affirmed.

11
The issue before this court is whether California's parental
consent law violates the privacy rights of minors guaranteed
by the California Constitution.

Unlike the federal Constitution, the California Constitution
expressly recognizes and safeguards the right of privacy.
In article I, section 1, the California Constitution provides:
“All people are by nature free and independent and have
inalienable rights. Among these are enjoying and defending
life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining safety, happiness, and
privacy.” (Italics added.) The words “and privacy” were
added by an initiative adopted by the voters on November 7,
1972 (hereafter the Privacy Initiative).
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The elements of a cause of action for invasion of the state
constitutional right to privacy are: (1) a legally protected
privacy interest; (2) a reasonable expectation of privacy on
the plaintiff's part; and (3) an invasion of the privacy interest
that is “serious” rather than “slight or trivial.” (Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th 1, 35-37.) Once
a plaintiff has established these elements, the defendant may
defend on the basis “that the invasion of privacy is justified
because it substantively furthers one or more countervailing
interests.” (Id. at p. 40.) If this defense is raised, the plaintiff
may rebut it by “showing there are feasible and effective
alternatives to defendant's conduct which have a lesser impact
on privacy interests.” (Ibid.)

A. Legally Protected Privacy Interest
Privacy interests are of two kinds: (1) autonomy privacy,
which is the interest “in making intimate personal decisions or
conducting personal activities without observation, intrusion,
or interference”; and (2) informational privacy, which is
the interest in preventing “dissemination or misuse *369
of sensitive and confidential information.” (Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th 1, 35.)

A woman's decision to continue or terminate a pregnancy
implicates both of these privacy interests, but [ will focus here
only on the interest in autonomy privacy. Because I conclude
that the parental consent law is an unconstitutional invasion of
the autonomy interest, I need not and do not address whether
it is also an unconstitutional invasion of the informational
privacy interest.

“It is inherent in the right to make the abortion decision that
the right may be exercised without public scrutiny and in
defiance of the contrary opinion of the sovereign or other third
parties.” (Bellotti v. Baird (1979) 443 U.S. 622, 655 [99 S.Ct.
3035,3054, 61 L.Ed.2d 797] (conc. opn. of Stevens, J.).) Few
decisions are more intimate or more important in determining
the subsequent course of a woman's life than her decision to
continue or terminate a pregnancy. Not surprisingly, this court
has recognized that the state constitutional right of privacy
protects a woman's right to choose whether or not to give
birth, including the right to terminate a pregnancy by abortion.
(See Committee to Defend Reproductive Rights v. Myers,
supra, 29 Cal.3d 252, 262; People v. Belous (1969) 71 Cal.2d
954, 963 [80 Cal.Rptr. 354, 458 P.2d 194].)

[l

The term “interest” generally means “having a share or
concern” in some thing so that one is “liable to be affected
or prejudiced” depending on its condition or outcome. (Estate
of Brown (1938) 24 Cal.App.2d 573, 575 [75 P.2d 658].)
The term may be used to refer to “the object of any human
desire” (Rest.2d Torts, § 1, p. 2), whether beneficial or
not, or only to “that which is 'truly good for a person
whether he desires it or not.' ” (Houlgate, The Child &
the State, A Normative Theory of Juvenile Rights (1980)
p. 105, quoting Feinberg, Social Philosophy (1973) p. 26;
see also Scott v. McPheeters (1939) 33 Cal.App.2d 629,
631 [92 P.2d 678] [defining “interest” as “anything that is
profitable or beneficial”].) But the term “interest,” by itself,
“carries no implication that the interest is or is not given legal
protection.” (Rest.2d Torts, § 1, com. a, p. 2.) When an interest
has legal protection, it is then referred to as a “right.” (/d., §
I, com. b, p. 2.)

Every pregnant woman, regardless of age, is vitally affected
by the decision to continue or terminate her pregnancy and
stands to gain or lose depending upon whether that decision
is made without interference by the state or any other third
party and without public disclosure. Thus, the privacy *370

interest in procreative choice does not vary based on the age
or maturity of the pregnant woman whose choice is at issue.

This is not to say that a child's privacy right in procreative
choice under the state Constitution is equal in all respects to
that of an adult. Generally speaking, children's constitutional
rights are not coextensive with those of adults in similar
situations. (See, e.g., McKeiver v. Pennsylvania (1971) 403
U.S. 528, 545 [91 S.Ct. 1976, 1986, 29 L.Ed.2d 647] [no
right to jury trial in juvenile court delinquency adjudication];
Prince v. Massachusetts (1944) 321 U.S. 158, 170 [64 S.Ct.
438, 444, 88 L.Ed. 645] [stating that “the power of the
state to control the conduct of children reaches beyond the
scope of its authority over adults”].) But this is not because
of any inherent qualitative difference between the interests
of children and those of similarly situated adults; rather, it
is because children's interests are counterbalanced by other
significant interests, including the interest of the state, as
parens patriae, in protecting youth, the interest of parents in
preserving their relationships with and their authority over
their children, and the interests shared by children and their
parents in family autonomy and family privacy. (See Mnookin
et al., In the Interest of Children (1985) p. 32; Keiter, Privacy,
Children, and Their Parents: Reflections on and Beyond the
Supreme Court's Approach (1982) 66 Minn. L.Rev. 459,
492-493.)
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Under Hill v. National Collegiate Athletic Assn., supra, 7
Cal.4th 1, a court considers these countervailing interests in
due course after it has found the elements of a privacy cause of
action: (1) a significant, legally protected privacy interest; (2)
a reasonable expectation of privacy under the circumstances;
and (3) an actual or threatened invasion of this privacy interest
that is sufficiently serious to warrant constitutional protection.
If these elements are present, the scope of the right of privacy
in a given context can be determined only by undertaking
the full analysis mandated by this court's decision in Hill v.
National Collegiate Athletic Assn., supra, 7 Cal.4th 1.

[l

[1 [N]othing in the history or language of the privacy
provision of the California Constitution suggests that it was
intended for adults alone or that children were to receive only
some greatly watered-down protection. The ballot pamphlet
argument in support of the Privacy Initiative advised voters
that the initiative “creates a legal and enforceable right of
privacy for every Californian” and, even more explicitly,
that “[t]here should be no ambiguity about whether our
constitutional freedoms are for every man, woman and child
in this state.” (Ballot Pamp., Proposed Amends. to Cal. Const.
with arguments to voters, Gen Elec. (Nov. 7, 1972) argument
in favor of Prop. 11, pp. 26-27, underlining deleted, italics
added.) *371

B. Reasonable Expectation of Privacy

During childhood and adolescence, a person prepares for
life as an adult, gradually assuming greater control and
responsibility over his or her life. The pace of this
developmental process should be regulated so that it is neither
too fast nor too slow. The emerging adults should be neither
charged with responsibilities they are not yet competent to
handle nor deprived of control over matters they are perfectly
able to deal with on their own.

During the process of human growth, therefore, the
individual's competence gradually increases, accompanied by
a gradual increase in the control a person exercises over his
or her life. This expanding competence and control, in turn,
supplies the individual with a reasonable expectation that
he or she will be permitted to exercise that control without
undue interference from parents or others who are charged
with supervising the child's development. Accordingly, we
may conclude that an adolescent has a reasonable expectation
of autonomy privacy—that is, the power to make a decision

without outside interference, observation, or disclosure—as
to decisions that are within that person's competence and that
are protected by the right of privacy for adults.

An adult woman's decision to either continue a pregnancy
to term or terminate it by abortion is protected by the right
of privacy under both the state and federal Constitutions.
(Roe v. Wade (1973) 410 U.S. 113 [93 S.Ct. 705, 35 L.Ed.2d
147]; Doe v. Bolton (1973) 410 U.S. 179 [93 S.Ct. 739, 35
L.Ed.2d 201]; Committee to Defend Reproductive Rights v.
Mpyers, supra, 29 Cal.3d 252, 262.) An adolescent woman
may reasonably expect the same privacy protection if she is
mature enough to make the decision competently by herself.
The question, then, is this: At what point in a woman's growth
from childhood to adulthood does she acquire the competence
to make this decision?

After considering the evidence presented by the parties in
this case, the superior court found that “with the exception
of the small percentage of very young adolescents ... the
great majority of minors [who have become pregnant] possess
the cognitive ability and maturity to make a fully-informed
choice as to abortion and are competent to give informed
consent to abortion.”

The evidence at trial amply supports this finding. Gary
Melton, a professor of psychology, testified that after the
United States Supreme Court's decisions in Bellotti v. Baird,
supra, 443 U.S. 622 and H. L. v. Matheson (1981) 450
U.S. 398 [101 S.Ct. 1164, 67 L.Ed.2d 388], the American
*372 Psychological Association set up an interdivisional
committee to study issues related to adolescent abortion.
Professor Melton was selected to chair this committee. After
surveying the relevant scientific literature, this committee
determined, among other things, that although a number
of relevant studies had been performed, there was no
basis in existing research to conclude that adolescents
as a group were less competent than adults to make
decisions concerning abortion. (See Am. Psychological
Assn., Interdivisional Committee on Adolescent Abortion,
Adolescent Abortion: Psychological and Legal Issues (Jan.
1987) 42 Am. Psychologist 73.) These conclusions were
published in book form, and were later reviewed and adopted
by the National Academy of Sciences. Professor Melton
testified that “at least from the age of 14 or so” adolescents
have the ability to “comprehend the information that's given
to them and to weigh it rationally at adult-like levels.”
He further testified that adolescents are “able to reason
about real life situations and to do so in ways that show a
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good comprehending of circumstances and a rational logical
process of dealing with that information.” Finally, he testified
that this evidence of adolescents' competence in making
decisions applies to health care decisions in general and to
decisions concerning abortion in particular.

Michael Saks, a social psychologist and professor at the
University of lowa College of Law, testified about a working
paper he wrote for the Office of Technology Assessment
of the United States Congress addressing this question: “At
what age are adolescents competent to make their own health
care decisions?” After surveying the relevant psychological
studies, he concluded that there are no detectable differences
between mid-adolescents and young adults in their 20's
regarding their ability to make such decisions, and thus
adolescents are competent to consent to general health care
by the age of 14.

Based on her own research and her review of another study,
Nancy Adler, a professor of medical psychology in the
Department of Psychiatry and Pediatrics at the University
of California at San Francisco, testified that in her opinion
adolescents do not differ from adults in their ability to
understand the risks and benefits of abortion. (See also,
Houlgate, The Child & the State, A Normative Theory
of Juvenile Rights, supra, at p. 72 [stating that available
empirical evidence “does not give any support to the claim
that children over the age of thirteen or fourteen years lack
the capacity for rational choice™].)

[l

[1 [TThe [] concept of legal minority, or nonage, embodies
an assumption of incompetence to exercise the full panoply
of rights and privileges available to adults. Our laws have
established various age restrictions for voting, *373 driving
motor vehicles, purchasing alcoholic beverages, and the like.
Because individuals mature at different rates, these age limits
are a necessarily inexact and therefore arbitrary measure
of maturity, but they have nonetheless been accepted as
constitutionally valid for most purposes. But not for all.

There are some decisions so fundamental and so “life-
shaping” that age limits are not constitutionally acceptable
as a means of conclusively determining that an adolescent
below the prescribed age is not yet ready to assume sole
responsibility for those decisions. The decision to continue or
terminate a pregnancy is one such decision. The United States
Supreme Court has so held. (Planned Parenthood of Missouri

v. Danforth (1976) 428 U.S. 52, 74 [96 S.Ct. 2831, 2843, 49
L.Ed.2d 788]; Bellotti v. Baird, supra, 443 U.S. 622, 643 &
fn. 23 [99 S.Ct. 3035, 3048].)

The abortion decision is different not only because [] a
pregnancy decision fundamentally affects the subsequent
course of a woman's life, but also because, unlike a decision
concerning marriage or sterilization [], the abortion decision
is highly time sensitive. Although marriage and sterilization
can be postponed to adulthood, the option of abortion
“effectively expires in a matter of weeks from the onset
of pregnancy.” (Bellotti v. Baird, supra, 443 U.S. 622, 642
[99 S.Ct. 3035, 3047].) “[T]he abortion decision is one that
simply cannot be postponed, or it will be made by default
with far-reaching consequences.” (Id. at p. 643 [99 S.Ct. at
p. 3048].)

Regardless of age restrictions, therefore, an adolescent's
expectation of privacy is reasonable as to decisions with
the following characteristics: (1) they are protected by
the right of privacy for adults, (2) they are within the
adolescent's competence, (3) they have serious and enduring
consequences, and (4) they cannot be postponed to the age
of legal majority. (See Keiter, Privacy, Children, and Their
Parents: Reflections on and Beyond the Supreme Court's
Approach, supra, 66 Minn. L.Rev. 459, 503, 517.)

For those adolescents of sufficient maturity (that is, generally,
adolescents of 14 years or older), the decision to continue
or terminate a pregnancy has each of these characteristics.
These adolescents therefore have a reasonable expectation of
autonomy privacy in the making of this decision.

C. Seriousness of the Invasion

An important purpose of the Privacy Initiative was to
“safeguard[] certain intimate and personal decisions from
government interference in the form of penal and regulatory
laws.” ( *374 Hill v. National Collegiate Athletic Assn.,
supra, 7 Cal.4th 1, 36.) The parental consent law at issue here
is both penal and regulatory—it imposes criminal sanctions
on any doctor who performs an abortion in violation of
its provisions, and it regulates abortions by requiring a
pregnant adolescent woman who has decided to terminate her
pregnancy to obtain either the consent of a parent or judicial
authorization for the abortion procedure.

Although the parental consent law does not absolutely
preclude mature adolescent women from obtaining abortions
without parental consent, the trial court record convincingly
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demonstrates that resort to the judicial bypass procedure
by those adolescents unable or unwilling to obtain parental
consent is time-consuming and emotionally traumatic, and it
exposes the affected minors to significantly increased medical
risks occasioned by the delay attributable to the procedure.
(See Bellotti v. Baird, supra, 443 U.S. 622, 642-643 [99
S.Ct. 3035, 3047-3048] [stating that the right to terminate a
pregnancy “effectively expires in a matter of weeks”].)

That pregnant adolescents find the judicial bypass procedure
highly repugnant and that it operates as a major obstacle
to their exercise of free choice are illustrated by the tragic
story of Becky Bell, who died at the age of 17 as a result of
complications from an illegal abortion. When she learned she
was pregnant, she also learned that under the law of her state
(Indiana) she could obtain a legal abortion without parental
consent only by applying to a juvenile court judge for a waiver
of the consent requirement. “What does a judge have to do
with this?” she reportedly asked a counselor. Unwilling to
reveal her very personal decision for scrutiny by a judge, she
resorted to an illegal abortion, a choice that cost her her life.
(See Note, Hodgson v. Minnesota: Chipping Away at Roe v.
Wade in the Aftermath of Webster (1991) 18 Pepp. L.Rev.
955; Tribe, Abortion: The Clash of Absolutes (1990) p. 203;
Indiana Dad in S.F. to Tell How Abortion Law Led to Death,
S.F. Chronicle (Jan. 22, 1996) p. A15, cols. 1-4.)

I therefore agree with the Court of Appeal that the parental
consent law invades the privacy interests of pregnant
adolescents in a way that is not “slight or trivial.” (Hill v.
National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 37.)

[l

[Although California law long required parental consent
for many medical procedures,] [] an abortion is unlike
[other medical procedures] [] in constitutionally significant
ways. As previously mentioned, the decision to continue or
terminate a pregnancy is exceptional and virtually unique
among *375 decisions that an adolescent woman might be
called upon to make, because it both has profound nonmedical
implications for the subsequent course of a woman's life and
is time sensitive, requiring a decision within days or at most
weeks. (Bellotti v. Baird, supra, 443 U.S. 622, 642-643 [99
S.Ct. 3035, 3047-3048].) Similarly, as a medical procedure,
an abortion is exceptional; if the pregnancy is proceeding
normally, abortion is an elective procedure, yet one that is
medically time sensitive and that has far-reaching nonmedical
implications for the subsequent course of the patient's life. It is

also a medical procedure for which the utmost confidentiality
is generally expected.

In addition, the Legislature has generally not required
parental consent for medical procedures relating to sexuality
and procreation. For example, minors are “medically
emancipated”—that is, they may obtain medical treatment
without parental consent—for purposes of prescribing and
furnishing contraceptive drugs and devices (Fam. Code, §
6925), for medical treatment relating to pregnancy (ibid.), for
the diagnosis and treatment of sexually transmitted diseases,
rape, and sexual assault (id., §§ 6925-6928), and for testing
for HIV infection (Health & Saf. Code, § 121020, subd. (a)(1)
[minors 12 years and older deemed competent to consent]).
Indeed, except for sterilization, abortion is the only medical
procedure related to sexuality and procreation for which the
Legislature has required parental consent. Accordingly, the
statutory scheme regarding medical treatment for persons
under the legal age of majority, [] provides an additional
ground for concluding that the parental consent law at issue
here is a serious invasion of the privacy interests of pregnant
adolescents.

[1 [Although] a number of other states have enacted parental
consent laws [,] [] the Florida Supreme Court, the only other
state court to consider the constitutionality of a parental
involvement law under a state constitutional right of privacy,
[has] concluded that the [Florida parental consent] law
violated the right of privacy guaranteed by the Florida
Constitution. (/n re T.W. (Fla. 1989) 551 So.2d 1186, 1194.)

Plaintiffs have established the elements of a cause of action
for invasion of the state constitutional right of privacy—a
legally protected privacy interest, a reasonable expectation
of privacy, and a serious invasion of the protected privacy
interest. Therefore, the burden shifts to the state to establish
justification for the parental consent law.

D. Legal Standard
The [] proper legal standard by which to judge the state's
asserted justification for the parental consent law is the
compelling state interest standard []. *376

The compelling state interest standard is required by this
court's previous decision in Hill. Without qualification, we
there said: “Where the case involves an obvious invasion of
an interest fundamental to personal autonomy, e.g., freedom
from involuntary sterilization or the freedom to pursue
consensual familial relationships, a 'compelling interest' must
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be present to overcome the vital privacy interest.” (Hill v.
National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 34;
see also id. at pp. 59 (conc. & dis. opn. of Kennard, J.), 62
(conc. & dis. opn. of George, J.), 73 (dis. opn. of Mosk,
J.).) The burdens that the parental consent law imposes on
a pregnant adolescent's decision to terminate her pregnancy
constitute an obvious invasion of an interest fundamental
to personal autonomy. Therefore, the compelling interest
standard applies.

The compelling interest standard is no less applicable
because the parental consent law's burdens are imposed on
minors rather than adults. As previously mentioned, the state
Constitution's privacy guarantee extends equally to “every
man, woman and child in this state.” (Ballot Pamp., Proposed
Amends. to Cal. Const. with arguments to voters, Gen Elec.
(Nov. 7, 1972), argument in favor of Prop. 11, p. 27, italics
added.)

E. Justification

The [] [state argues that the parental consent law furthers] the
state's []interest in protecting the physical and mental health
of unemancipated minors.[] The superior court considered
this interest compelling, as do I. But I also agree with
the superior court's conclusion that the state has failed to
demonstrate that the parental consent law advances this
interest.

The [] [state has argued] that the parental consent law will
protect the physical and mental health of pregnant adolescents
because, for those pregnant adolescents who cannot or
will not obtain parental consent, it affords them a judicial
bypass procedure through which a judge may authorize the
abortion upon determining either that the adolescent is mature
enough to make the decision by herself or, if not, that
the abortion would be in her best interests. [] [Although]
the adolescent's physician is required to make the same
determination of maturity in deciding whether the adolescent
has given informed consent to the abortion [], [] [the state
argues] that an additional maturity determination by a judge
will better protect the adolescent's physical and mental health
because (1) unlike the physician, the judge has no pecuniary
interest in the decision and is thus more objective [], and (2)
if the adolescent is not sufficiently mature to give informed
consent to an abortion, the judge can authorize the abortion
upon a finding that it is in the adolescent's best interests,
whereas the adolescent's physician may not proceed without
the informed consent of either the adolescent or her parents
(- 01 *377

[1 [In] determining whether a law furthers an identified
state interest, a court must consider both the positive and
negative impacts of the law on that interest. Only by such a
balanced inquiry may a court determine whether, considering
all effects of the legislation, both positive and negative, the
legislation on balance advances the interest offered to justify
it. Accordingly, I will consider first the claimed beneficial
effects of the legislation, and then any detrimental effects,
as they relate to the physical and mental health of pregnant
adolescents seeking abortions.

1. Superiority of judges over physicians
in making the maturity determination

[1 The [] [state's argument] that doctors may not be relied
upon to act impartially “is necessarily somewhat degrading
to the conscientious physician, particularly the obstetrician,
whose professional activity is concerned with the physical
and mental welfare, the woes, the emotions, and the concern
of his [or her] female patients.” (Doe v. Bolton, supra, 410
U.S. 179, 196 [93 S.Ct. 739, 750].) Determining whether a
patient has given informed consent to a proposed medical
procedure is an integral part of the practice of medicine with
respect to patients of all ages (see Arato v. Avedon (1993)
5 Cal.4th 1172, 1182-1184 [23 Cal.Rptr.2d 131, 858 P.2d
598]; Riese v. St. Mary's Hospital & Medical Center (1987)
209 Cal.App.3d 1303, 1322-1323 [271 Cal.Rptr. 199]), and
the physician's license provides sufficient assurance that the
physician will do so competently, fairly, and objectively (see
Doe v . Bolton, supra, 410 U.S. 179, 199-200 [93 S.Ct.
739, 751-752]). Should a particular physician fail to do
so, the consequences would include professional censure,
revocation or suspension of the medical license, and tort
liability to the patient for negligence or battery. The state has
not demonstrated that these safeguards are inadequate.

Indeed, the [] assertion that physicians cannot be relied
upon to make the maturity determination accurately, fairly,
and objectively is supported by no evidence in the present
record. Mere supposition, even when plausible, is insufficient.
When a state law burdens the exercise of a fundamental
right, the government's “attempt to justify that burden as a
rational means for the accomplishment of some significant
state policy requires more than a bare assertion, based on a
conceded complete absence of supporting evidence, that the
burden is connected to such a policy.” (Carey v. Population
Services International (1977) 431 U.S. 678, 696 [97 S.Ct.
2010, 2022, 52 L.Ed.2d 675], fn. omitted (plur. opn. by
Brennan, J.); see also id., p. 702 [97 S.Ct. at p. 2025] (conc.
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opn. of White, J.) [“the State has not demonstrated that the
prohibition against distribution of contraceptives to minors
measurably contributes to the deterrent purposes which the
State advances as justification *378 for the restriction];
New Jersey Citizen Action v. Edison TP. (3d Cir. 1986) 797
F.2d 1250, 1257 [“when, as here, fundamental free speech
interests are patently burdened, the district court not only is
free to but indeed is required to overturn regulations that are
premised on legislative assumptions contradicted by facts in
the record”].)

Finally, the state has less restrictive alternatives available.
It could by statute regulate the manner in which physicians
make the informed consent determination for adolescents
seeking abortion, just as it may regulate other aspects of
medical treatment, to ensure that the determination is made
according to the highest professional standards.

2. Best interests authorization for immature minors
The [] [state has argued] that the judicial bypass option
furthers the physical and mental health of pregnant immature
minors who seek an abortion without parental consent
because it permits judicial authorization of abortions for these
minors if abortion would be in their best interests. I agree that
the law as it exists without the parental consent legislation
does not well serve the needs of pregnant immature minors
who seek an abortion but cannot obtain parental consent.

But immature minors (that is, generally, those below the
age of 14) constitute only a very small percentage, certainly
less than 5 percent, of the entire class of adolescents who

seek abortions without parental consent. 13 This is so for
two reasons: the pregnancy rate for adolescents below the
age of fourteen is much lower and their rate of voluntary
parental involvement much higher than for older adolescents.
(See Alan Guttmacher Inst., Sex and America's Teenagers
(1994) pp. 49, 81, fn. 151.) Because the group of immature
minors is so small compared with the larger class of pregnant
minors affected by the parental consent law, and because a
law could easily be tailored to affect only this group, the
parental consent law may not be justified on the ground that it
advances the welfare of pregnant immature minors who seek
an abortion without parental consent.

13 Jamie Ann Sabino (see fn. 10, ante) testified that

“probably under three or four percent” of the
adolescents who sought judicial authorization for

abortion in Massachusetts were 14 years of age or
under.

As I mentioned at the outset, because the parental consent
law at issue in this case applies to all unemancipated minors,
I need not and do not decide whether a more narrowly
drawn law, applying only to adolescents under the age of 14
years, would violate the state constitutional right of privacy.
I note, however, that California's existing parental consent
law [] is subject to *379 criticism insofar as it requires a
child who is or may be immature to herself shoulder the
burden of initiating and pursuing legal proceedings to obtain
judicial authorization for an abortion. By comparison, the
Legislature has established a judicial authorization procedure
for adults who lack the capacity to give informed consent
to a medical procedure (Prob. Code, § 3200 et seq.), but
the Legislature has provided that proceedings to obtain this
authorization may be commenced not only by the patient,
but also by his or her physician, spouse, relative, friend,
“or other interested person” (id., § 3203, subd. (c)). Thus,
the Legislature has implicitly recognized that it may be
unreasonable to require an adult who is incapable of giving
informed consent to a medical procedure to undertake the task
of commencing legal proceedings for judicial authorization.
For an immature adolescent seeking an abortion without
parental consent, it seems equally unreasonable to expect the
adolescent to apply for judicial authorization. The physician
who has determined that the adolescent is too immature to
give informed consent to an abortion, or another individual
counseling the adolescent, should be able to request judicial
authorization on the adolescent's behalf. (See Keiter, Privacy,
Children, and Their Parents: Reflections on and Beyond the
Supreme Court's Approach, supra, 66 Minn. L.Rev. 459, 514
& fn. 272.)

3. Detrimental effects of bypass
procedure—delay and emotional distress
The superior court found that the judicial bypass option
would in many cases delay performance of the abortion
until the second trimester, thereby significantly increasing the
medical risks and the cost of the procedure. [] The evidence
presented at trial supports the superior court's conclusion
[]. For example, Dr. Policar (see fn. 1, ante) testified that
after the 10th week of pregnancy, the medical risks “go up
quite precipitously” and in fact increase at the rate of “50
percent for every week beyond the tenth week.” Paula Marie
Wendt (see fn. 12, ante) testified that delay associated with
the judicial bypass procedure in Minnesota has caused some
abortions to be performed in the second trimester (that is,
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after the thirteenth week of pregnancy) that otherwise would
have [been] performed during the first trimester. I note also
that in Hodgson v. Minnesota, supra, 497 U.S. 417, United
States Supreme Court Justice Thurgood Marshall cited a study
finding that “for women 19 years old and younger, the number
of deaths per 100,000 abortions was 0.2 for the first 8 weeks
of pregnancy, 0.6 for weeks 9 through 12, 3.4 for weeks 13
through 16, and 7.8 for week 17 and after.” (/d. at p. 465-466
[110 S.Ct. at pp. 2953-2954] (conc. & dis. opn. of Marshall,
J.), citing Cates et al., The Risks Associated With Teenage
Abortion (1983) 309 New Eng. J. Med. 621, 623.)

The superior court also found that the judicial bypass option
would subject the adolescents who use it to considerable
*380
distress [usually] would be transitory, causing no adverse

emotional trauma. [] [Although this] emotional
psychological effects long term, [] the true significance of
the emotional distress occasioned by judicial bypass lies not
in its long-term psychological impact but in its short-term
behavioral impact. Adolescents will be extremely reluctant
to use a procedure they perceive and experience as stressful,

dangerous, and humiliating, 14 and they will go to great
lengths to avoid such a procedure, turning instead to illegal
abortions or self-induced abortions, or delaying all action
until abortion is no longer feasible, thereby allowing the
decision to be made by default rather than by careful and
mature reflection and deliberate choice.

14 Jeth Gold, a social worker in San Francisco,

testified that adolescents find any court appearance
stressful because they “perceive court as a place
you go when you have committed a crime,”
because they may be required to answer questions
even if they would prefer not to, because their
answers may cause trouble for parents or friends
or sexual partners, and because the result of
the court proceeding may profoundly affect their
lives. He added that the stress would increase if
the adolescents expected to be questioned about
intimate topics like sexuality. Dr. Anita Nelson
(see fn. 10, ante) testified that in California
many Hispanic adolescents have the particular
fear that going to court could lead to the
deportation of parents or other relatives who are
illegal immigrants. Jamie Ann Sabino (see fn. 10,
ante) testified that adolescents seeking judicial
authorization for abortion in Massachusetts worry
that authorization will be denied, that they will be
forced to reveal intimate details of their lives to

a stranger, and that confidentiality may be lost if
they encounter an acquaintance of their parents at
the courthouse. Paula Marie Wendt (see fn. 12,
ante) testified that adolescents seeking abortions
in Minnesota “are afraid that they are going to
be recognized, that somebody will see them, that
their confidentiality will not be protected” and they
“feel like they are a criminal if they go to court
and that's going to be a record against them or
somebody can use it against them in the future.”
As a result, she added, “[s]Jome are just too afraid
to even think about going to court.” Dr. Lenore
Walker (see fn. 9, ante) testified that it would be
particularly difficult for adolescents from abusive
families to seek judicial authorization because such
adolescents have “learned secrecy” and “do not see
authority figures as helpful to them.”

(]

Furthermore, judicial bypass will not be a realistic option
for many adolescents in rural, sparsely populated counties
because of the long distances required to reach a courthouse
and because of the unacceptable risk that confidentiality will
be lost by a chance encounter with a relative, neighbor,
or acquaintance at the courthouse. Also, many counties in
California have no providers for second trimester abortions
(see trial testimony of Dr. Michael Policar), so that delays
occasioned by the judicial bypass procedures may effectively
preclude abortions for some minors living in these counties.

Like the superior court and the Court of Appeal, I conclude
that any beneficial effect of the parental consent law on the
physical and emotional well-being of pregnant adolescent
minors seeking abortion would be outweighed by the
detrimental effect of the judicial bypass, and thus that on
*381 balance the parental consent law would not further the
state's compelling interest in the physical and emotional well-
being of children.

4. Increasing parental involvement

in adolescents' abortion decisions
To justify the parental consent law's serious invasion
of the privacy interests of pregnant adolescents seeking
abortion, the [] [state asserts] that the law will increase
parents' involvement in their children's abortion decisions.
[1 [Indeed,] to many disinterested observers[,] increasing
parental involvement may appear to be the legislation's

primary purpose.
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The law existing before and apart from the parental consent
law permitted but did not require parental involvement; it left
to the pregnant adolescent herself the decision whether or not
to consult her parents. Under the parental consent law also,
parental involvement is permitted but not required, the only
difference being that a pregnant adolescent who chooses not
to involve a parent must obtain judicial authorization for an
abortion. Is this change likely to increase the rate or incidence
of parental involvement that would occur in the law's absence
by causing at least some minors who would not otherwise do
so to consult a parent before making the abortion decision?

After considering evidence concerning the experience with
parental involvement laws in Massachusetts and Minnesota,
the superior court found that these laws do not in fact
increase the number of minors who consult their parents
about the abortion decision. [] [TThe evidence to support
this finding is far from conclusive but is probably sufficient
to support the more cautious finding that any increase in
parental involvement resulting from parental involvement
laws is probably not great.

Of greater significance, in my view, is the superior court's
related finding that when a pregnant adolescent consults
a parent against her better judgment and only to avoid
having to apply for judicial authorization, the adolescent is
unlikely to derive any of the benefit that would normally
be expected from parental consultation. The superior court
reasoned that an adolescent's initial reluctance to consult
a parent often evidences a significant underlying problem
or dysfunction in the parent-child relationship. Although
facing and jointly resolving a crisis situation—such as an
adolescent's unplanned pregnancy (which must be resolved
under the time constraints imposed by the steeply escalating
medical risks of abortion as the pregnancy progresses beyond
the 10th week)—can strengthen a parent-child relationship
that is fundamentally sound, a flawed relationship is likely
to further deteriorate or unravel under this sort of pressure,
resulting in emotional, psychological, and even physical
harm to the child. Thus, it is *382 doubtful that parental
consultation that is coerced by a parental consent law will,
on balance, benefit or strengthen parent-child relationships.
This reasoning is supported by the evidence presented at
the trial in superior court. (See fn. 4, ante; see also Rhode,
Politics and Pregnancy: Adolescent Mothers and Public
Policy (1991) 1 S. Cal. Rev. L. & Women's Stud. 99, 126
[stating that “[v]irtually every major professional study has
concluded that compulsory parental involvement ill serves

adolescent needs and family relationships™]; Keiter, Privacy,
Children, and Their Parents: Reflections on and Beyond the
Supreme Court's Approach, supra, 66 Minn. L.Rev. 459,
500-501 [stating that “[w]henever notification or consent
requirements mandate parental involvement, conflict between
the parent and child portending severe disruption of the family
is likely”].)

If the goal
communications about a pregnant adolescent's options, there

is to encourage beneficial parent-child

are feasible and effective alternatives having a lesser impact
on privacy interests.

For example, the state could act to ensure that before an
abortion is performed adolescents are advised in an effective

but noncoercive manner to consult their parents, 15 and that
adolescents who are reluctant to do so receive appropriate
professional assistance in working with their parents. The
evidence at trial revealed that in California many and perhaps
most pregnancy tests are performed in health clinics that
receive state funding. The state may attach conditions to
this funding, including adherence to counseling protocols.
Through such protocols, the state may insist that adolescents
who have tested positive for pregnancy are encouraged to
consult their parents. To ensure that this encouragement is
effective, the state may provide written materials and videos
to use either as training aids for the counselors or to be

shown or given directly to the adolescents. 16 1 addition,
the state could ensure that the clinics make their facilities
available, or the state could provide its own facilities, so
that adolescents may discuss their pregnancies with their
parents in a neutral setting and in the presence of a trained
and supportive counselor or family therapist. (See Rhode,
Politics and Pregnancy: Adolescent Mothers and Public
Policy, supra, 1 S. Cal. Rev. L. & Women's Stud. 99, 126
[advocating “voluntary parental outreach *383 programs”
that “seek to improve family communication and adolescent
decision-making skills while avoiding the notice or consent
requirements that deter teenagers from seeking assistance™].)

15 A number of witnesses at the trial testified about

the “options counseling” given at health clinics
in California to adolescents who have tested
positive for pregnancy. Without exception, they
testified that during this counseling adolescents are
encouraged to discuss the fact of their pregnancy,
and their plans for dealing with it, with their
parents. (See, e.g., testimony of Dr. Nelson, Dr.
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Policar, Dr. Hofmann, Catherine Dodd, Ellen
Eidem.)

16 For example, Catherine Dodd, the former director

of the Women's Health Center at San Francisco
General Hospital, testified that the clinic has
prepared a pamphlet entitled, Talk to My Parents?
that it provides to teens to assist them in discussing
sensitive issues such as contraception and abortion
with their parents.

I conclude that the state has failed to justify the parental
consent law's serious invasion of the privacy interests of
pregnant adolescents.

Conclusion

California's parental consent law was enacted to protect
the physical and mental health of pregnant adolescents and
to give these adolescents the benefit of consultation with
a caring and supportive parent. Laudable purposes, to be
sure. But the parental consent law also seriously invades the
privacy interests of adolescents, and when a law burdens
fundamental rights, “merely stating a laudable purpose” is
insufficient. (People v. Glaze (1980) 27 Cal.3d 841, 848 [166
Cal.Rptr. 859, 614 P.2d 291].) The constitutionality of a law is
judged not by the value of the policies it seeks to implement,
but by “the objective effect of the legislative terms.” (County
of Los Angeles v. Superior Court (1975) 13 Cal.3d 721, 727
[119 Cal.Rptr. 631, 532 P.2d 495].)

Benefiting from the experience of other states with similar
laws, and a well-developed trial record, this court is equipped
to assess the “objective effect” of the parental consent law.
What the trial record shows is that most pregnant teenagers
consult their parents voluntarily, and that there are a variety
of reasons why the others do not. Some merely wish to spare
their parents' feelings, but others do not consult their parents
because the parents are physically or emotionally abusive or
because parent-child relations have broken down or would
break down completely if the pregnancy were disclosed. The
delays caused by the judicial bypass option will move many
abortions into the second trimester, significantly increasing
medical risks. To avoid having to reveal their pregnancy to
a judge and submit to the judge's questioning about their
decision to terminate the pregnancy, some pregnant teenagers
will obtain illegal abortions, and may die as a result, and
others will delay taking any action until an abortion is no
longer feasible. As Professor Laurence Tribe has summed it
up, “parental consent and notice requirements may sound like

moderate recognitions of the parents' central role in family life
but are likely in practice to achieve little and to cause great
grief.” (Tribe, Abortion: The Clash of Absolutes, supra, p.
203.)

[l

As United States Supreme Justice Lewis Powell has written,
“[t]he need to preserve the constitutional right and the unique
nature of the abortion *384 decision, especially when made
by a minor, require a State to act with particular sensitivity
when it legislates to foster parental involvement in this
matter.” (Bellotti v. Baird, supra, 443 U.S. 622, 642 [99
S.Ct. 3035, 3047] (lead opn. by Powell, J.).) California's
parental consent law, though certainly well intentioned, lacks
the sensitivity required to satisfy the privacy guarantee of
our state Constitution. Because the parental consent law
seriously invades the privacy interests of minors, and because
its practical effects are such that it does not significantly
advance any countervailing interest of either the state, the
pregnant minor women, or their parents, I [] [concur in the
judgment] uphold[ing] the decisions of the superior court and
the Court of Appeal declaring unconstitutional and enjoining
the enforcement of the parental consent law on the ground that
it violates the right of privacy guaranteed to every Californian
—man, woman, and child—by our state Constitution.

MOSK, J.

I dissent.

The plurality hold that Assembly Bill No. 2274, which
prohibits unemancipated minors—including girls as young
as nine years old—from obtaining abortions without either
consent by a parent or a legal guardian or authorization by a
neutral juvenile court judge, violates article I, sections 1 and
7 of the California Constitution. As I shall explain, I strongly
disagree. Setting aside any personal beliefs concerning the
morality—and politics—of abortion, I conclude the law is
valid and should not be enjoined. Accordingly, I would
reverse the judgment of the Court of Appeal.

I.
Enacted by the Legislature in 1987 (Stats. 1987, ch. 1237,
§§ 2, 3), Assembly Bill No. 2274 amends former Civil
Code section 34.5 (now Family Code section 6925) to
exclude abortion from the medical procedures for which
an unemancipated minor may give consent “[without]
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disaffirmance because of minority.” (Fam. Code, § 6921.) It
also added former section 25958 to the Health and Safety
Code (now Health & Saf. Code, § 123450, in subd. (a))
providing that “[e]xcept in a medical emergency requiring
immediate medical action, no abortion shall be performed
upon an unemancipated minor unless she first has given her
written consent to the abortion and also has obtained the
written consent of one of her parents or legal guardian.”

Assembly Bill No. 2274 includes judicial bypass provisions,
with the following requirements. If an unemancipated minor's
parent or guardian is unavailable or refuses consent, or if the
unemancipated minor elects not to *385 seek consent, she
may file a petition in the juvenile court. (Health & Saf. Code,
§ 123450, subd. (b).) The court must assist her, or a person
she designates, in preparing the petition and notices; it must
also advise her that she has a right to court-appointed counsel,
and it may appoint a guardian ad litem. (/bid.) A hearing
must be set within three days of filing the petition. (/bid.) At
the hearing, the juvenile court must determine whether the
unemancipated minor is “sufficiently mature and sufficiently
informed to make the decision on her own regarding an
abortion.” (Id., subd. (¢).) If it finds that she is, and that she has
consented on that basis, it must grant the petition. (/d., subd.
(c)(1).) If it determines that she is not sufficiently mature, it
must grant the petition nevertheless if an abortion would be
in her “best interest,” but must otherwise deny the petition.
({d., subd. (c)(2).)

The Judicial Council adopted rules and developed forms
to implement the judicial bypass provisions. (Cal. Rules
of Court, rule 240; Cal. Standards Jud. Admin., § 23.)
Those rules require, inter alia, that the hearings “be
conducted informally in the chambers of a judge of the
superior court, sitting as a juvenile court.” (Cal. Rules of
Court, rule 240(e).) The petitioner may, if she desires, be
accompanied by a “support person” and “one or more parents
or a guardian.” (/bid.) The hearing “may be conducted
immediately if a courtroom or chambers is available;
otherwise it shall be scheduled and conducted not more
than three calendar days after the date of filing.” (/d., rule
240(d).) If the court grants the petition, it must “immediately
provide [the] petitioner with two certified copies of the
Order Authorizing Abortion Without Parental Consent and
the Confidential Affidavit of Minor,” and explain to the
petitioner that, to establish her identity, she should take one
copy of each document to the provider of any abortion. (/d.,
rule 240(g).) If the court denies the petition, it must make
“findings of facts and state the evidence supporting each

finding in its order of denial.” (Id., rule 240(h).) Moreover, if
the court denies the petition, it must advise the petitioner of
her right to appeal, that the appeal will be decided within five
court days of filing the notice of appeal, that she is entitled to
an attorney, and that the appeal and the attorney will not cost
her or her parents or guardian any money. (/d., rule 240(i).)
The court must immediately appoint counsel if petitioner has
not been represented at the hearing. (Ibid.)

Assembly Bill No. 2274 was to become effective January
1, 1988. Before that date, in November 1987, plaintiffs
American Academy of Pediatrics, California District X
the California Medical Association; the American College
of Obstetricians and Gynecologists, District IX; Planned
Parenthood of Alameda-San Francisco; and Philip Darney,
M.D., sought declaratory and injunctive relief, on the ground
that the legislation violates the right to privacy under article
I, section 1 of the California Constitution. *386

In December 1987, the superior court issued a preliminary
injunction enjoining enforcement of any provision of
Assembly Bill No. 2274. The People appealed. In October
1989, the Court of Appeal affirmed the order granting
issuance of the preliminary injunction and remanded for

trial. ! In October and November 1991, the superior court
conducted a 16-day trial, without a jury. Twenty-five expert
witnesses testified, including physicians, psychologists,
lawyers, counselors, and judges; an additional six expert
witnesses were heard by deposition.

The Court of Appeal concluded, inter alia, that the
right to privacy under the California Constitution
extends to the decision whether to undergo
childbirth, does not distinguish between the right
to privacy of adults and children, and may not be
intruded upon absent a compelling state interest.

In June 1992, the trial court issued a lengthy statement of
decision and a judgment declaring Assembly Bill No. 2274
unconstitutional and permanently enjoining its enforcement.
Specifically, it ruled that the legislation violates the rights
to “autonomy” and “informational” privacy under California
Constitution, article I, section 1 and the right to equal
protection of the laws under article I, section 7.

The People appealed from the judgment. While the appeal
was pending, we laid down, in Hill v. National Collegiate
Athletic Assn. (1994) 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865
P.2d 633] (Hill), the standard for deciding claims under the
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state constitutional right to privacy. The Court of Appeal
concluded that “although the superior court could not and
did not specifically employ the approach established in
Hill, its decision remains valid.” It affirmed the judgment
on the ground that Assembly Bill No. 2274 violates an
unemancipated minor's right to autonomy privacy. It declined
to decide whether it also violates her rights to informational
privacy or to equal protection. We granted review.

II.
In resolving the present challenge to Assembly Bill No. 2274
under the California Constitution, we are bound by the “
'incontrovertible conclusion that the California Constitution
is, and always has been, a document of independent force.'
” (Committee to Defend Reproductive Rights v. Myers (1981)
29 Cal.3d 252, 261 [172 Cal.Rptr. 866, 625 P.2d 779, 20
A.L.R.4th 1118] (plur. opn. of Tobriner, J.).) Thus, although
we may derive guidance from the numerous decisions of
the United States Supreme Court concerning comparable

statutes, we are not bound by its determinations. > Just as
the rights guaranteed by the California Constitution are “not
dependent on those *387 guaranteed by the United States
Constitution” (Cal. Const., art. I, § 24), our interpretation of
those rights, including the right to privacy, is not dependent
on analogous federal decisions.

The United States Supreme Court has addressed
the constitutionality of parental notice and consent
requirements in numerous decisions, recently in
Lambert v. Wicklund (1997) 520 U.S.  [117
S.Ct. 1169, 137 L.Ed.2d 464]. (See also Planned
Parenthood of Southeastern Pa. v. Casey (1992)
505 U.S. 833 [112 S.Ct. 2791, 120 L.Ed.2d 674];
Ohio v. Akron Center for Reproductive Health
(1990) 497 U.S. 502 [110 S.Ct. 2972, 111 L.Ed.2d
405]; Hodgson v. Minnesota (1990) 497 U.S. 417
[110 S.Ct. 2926, 111 L.Ed.2d 344]; Akron v. Akron
Center for Reproductive Health (1983) 462 U.S.
416 [103 S.Ct. 2482, 76 L.Ed.2d 687]; Planned
Parenthood Assn. v. Ashcroft (1983) 462 U.S.
476 [103 S.Ct. 2517, 76 L.Ed.2d 733]; H. L. v.
Matheson (1981) 450 U.S. 398 [101 S.Ct. 1164,
67 L.Ed.2d 388]; Bellotti v. Baird (1979) 443 U.S.
622 [99 S.Ct. 3035, 61 L.Ed.2d 797]; Planned
Parenthood of Missouri v. Danforth (1976) 428
U.S. 52 [96 S.Ct. 2831, 49 L.Ed.2d 788].) Most
recently, in Casey, a majority of the court upheld
a Pennsylvania statute requiring that before an

unemancipated minor under the age of 18 may
obtain an abortion she must obtain the consent of
one of her parents or opt for a judicial procedure
that allows her to bypass the consent requirement.
(505 U.S. at p. 899 [112 S.Ct. at p. 2832] (opn. of
O'Connor, Kennedy, and Souter, JJ.) [“Our cases
establish, and we reaffirm today, that a State may
require a minor seeking an abortion to obtain the
consent of a parent or guardian, provided that there
is an adequate judicial bypass procedure.”]; and
id. at pp. 970-971 [112 S.Ct. at p. 2869] (conc. &
dis. opn. of Rehnquist, C. J.) [“We think it beyond
dispute that a State 'has a strong and legitimate
interest in the welfare of its young citizens, whose
immaturity, inexperience, and lack of judgment
may sometimes impair their ability to exercise their
rights wisely.' [Citation.] A requirement of parental
consent to abortion, like myriad other restrictions
placed upon minors in other contexts, is reasonably
designed to further this important and legitimate
state interest.”].)

Nor are the California and United States Constitutions
identical. In 1972, the electors added the explicit right
to “privacy” to the other inalienable rights enumerated
in article I, section 1 of the state Constitution; “[t]he
federal constitutional right of privacy, by contrast, enjoys
no such explicit constitutional status.” (Committee to Defend
Reproductive Rights v. Myers, supra, 29 Cal.3d 252, 262-263
(plur. opn. of Tobriner, J.), italics in original.)

Moreover, “we have on numerous occasions construed the
California Constitution as providing greater protection than
that afforded by parallel provisions of the United States
Constitution.” (Committee to Defend Reproductive Rights
v. Myers, supra, 29 Cal.3d at p. 261, fn. 4 (plur. opn. of
Tobriner, J.).) Thus, we recognized state constitutional right
of procreative choice in People v. Belous (1969) 71 Cal.2d
954 [80 Cal.Rptr. 354, 458 P.2d 194], four years before the
United States Supreme Court acknowledged the existence
of a comparable right under the Fourteenth Amendment,
in Roe v. Wade (1973) 410 U.S. 113 [93 S.Ct. 705, 35
L.Ed.2d 147]: “The fundamental right of the woman to
choose whether to bear children follows from the Supreme
Court's and this court's repeated acknowledgment of a 'right
of privacy' or 'liberty' in matters related to marriage, family,
and sex.” (People v. Belous, supra, 71 Cal.2d at p. 963.) In
Commiittee to Defend Reproductive Rights v. Myers, supra, a
plurality reiterated the “basic recognition that, for a woman,
the constitutional right of choice is essential to her ability to
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retain *388 personal control over her own body.” (29 Cal.3d
at p. 274 (plur. opn. of Tobriner, J.).)

Recently, in Hill, this court reaffirmed that the right to
privacy under the California Constitution, including “central,
autonomy-based privacy rights” in the area of procreation, is
distinct from, and in some respects broader than, the federal
right. (Hill, supra, 7 Cal.4th at p. 49; see also id. at pp.
73-86 (dis. opn. of Mosk, J.).) For example, unlike under
the Fourteenth Amendment, the right to privacy under the
California Constitution applies to nongovernmental as well as
governmental action.

Nevertheless, it bears emphasis that the present case,
concerning the right of unemancipated minors to privacy
in the area of reproductive choice, involves a question of
first impression. Although Myers and Belous upheld an adult
woman's right to be free of undue intrusion or burden in
making the intimate and fundamental decision whether to
bear a child, those precedents are not readily applicable
to young adolescents who may lack the maturity and
understanding to exercise informed choice without parental
or other adult oversight.

This case is not about the morality of abortion. “The morality
of abortion is not a legal or constitutional issue; it is a matter
of philosophy, of ethics, and of theology. It is a subject
upon which reasonable people can, and do, adhere to vastly
divergent convictions and principles.” (Committee to Defend
Reproductive Rights v. Myers, supra, 29 Cal.3d at p. 284, fn.
omitted (plur. opn. of Tobriner, J.).) Rather, “[o]ur obligation
is to define the liberty of all, not to mandate our own moral
code.” (Planned Parenthood of Southeastern Pa. v. Casey,
supra, 505 U.S. at p. 850 [112 S.Ct. at p. 2806].)

Nor, despite some of the more rhetorical assertions of the
parties and amici curiae, does this case require us to choose
between two extreme results, i.e., either “forc[ing] at least
some minor mothers to carry unwanted pregnancies to term”
or “prohibit[ing] parental involvement in an unemancipated
minor's decision to terminate a pregnancy by abortion.”
Similarly, we are not called upon to approve or disapprove of
Assembly Bill No. 2274 as a matter of social policy.

Instead, we must undertake the more modest, if difficult, task
of determining whether Assembly Bill No. 2274 survives
under those provisions of our Constitution protecting the
rights to privacy and equal protection. I conclude that it does.
*389

111.
The plurality purport to apply the standard articulated in our
recent decision in Hill, supra, 7 Cal.4th 1, for deciding claims
under the state constitutional right to privacy. Instead, they
reverse the principle, sub silentio.

a.
Under Hill, “a plaintiff alleging an invasion of privacy in
violation of the state constitutional right to privacy must
establish each of the following: (1) a legally protected
privacy interest; (2) a reasonable expectation of privacy in the
circumstances; and (3) conduct by [a] defendant constituting
a serious invasion of privacy.” (Hill, supra, 7 Cal.4th at pp.
39-40.) Only then does the burden shift to the defendant to
plead and prove “as an affirmative defense, that the invasion
of privacy is justified because it substantively furthers one or
more countervailing interests.” (/d. at p. 40.)

As to the third threshold element—*“conduct by a defendant
constituting a serious invasion of privacy” (Hill, supra, 7
Cal.4th at p. 40)—Hill emphasized that the invasion must be
substantial. “No community could function if every intrusion
into the realm of private action, no matter how slight or
trivial, gave rise to a cause of action for invasion of privacy....
Actionable invasions of privacy must be sufficiently serious
in their nature, scope, and actual or potential impact to
constitute an egregious breach of the social norms underlying
the privacy right.” (Id. at p. 37; accord, id. at p. 68 (conc.
& dis. opn. of George, J.) [“Under the third element adopted
by the majority, a plaintiff is not entitled even to put a
defendant to the burden of presenting a justification for
its conduct unless the plaintiff can establish not only that
the defendant's conduct infringes upon a constitutionally
protected privacy interest, but that the invasion of privacy
is 'sufficiently serious in [its] nature, scope, and actual or
potential impact to constitute an egregious breach of the social
norms underlying the privacy right.' ’], italics in original; see
also Heller v. Norcal Mutual Ins. Co. (1994) 8 Cal.4th 30, 44

[32 Cal.Rptr.2d 200, 876 P.2d 999].)3

The test crafted by the majority in Hill was
obviously intended to confine privacy litigation in
the area of personal autonomy rights to invasions
that are truly serious, i.e., offensive to a reasonable
person. The majority in Hill appears to have been
particularly concerned that, unless we so confined
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the right to privacy, it would become a “back
door” legal theory in employment cases. I was
the only member of the court dissenting in Hill.
(7 Cal.4th at pp. 73-110 (dis. opn. of Mosk,
J.).) Two members of the present plurality filed
concurring and dissenting opinions. (See id. at pp.
62-73 (conc. & dis. opn. of George, J.) [dissenting
from the majority opinion “insofar as it fashions
a novel general legal standard for the evaluation
of privacy claims arising under the California
Constitution” (id. at p. 62) but concurring in the
disposition]; id. at pp. 58-62 (conc. & dis. opn.
of Kennard, J.) [concurring in the “basic legal
analysis” (id. at p. 58) but dissenting from the
disposition].)

Plainly, Assembly Bill No. 2274 does not constitute an
“egregious breach of the social norms underlying the privacy
right” of unemancipated minors. *390 It requires parental
consent or a determination from a juvenile court judge that an
unemancipated minor seeking an abortion is mature, or, even
if not, that terminating her pregnancy is in her best interest.
California has long required parental consent before an
unemancipated minor can undergo most medical procedures.
There is, moreover, under our statutes, a general presumption
that an unemancipated minor, unlike an emancipated minor

or an adult woman, is incapable of informed consent. 4

Even under the medical emancipation provisions,
the right to consent is limited to a handful of
medical procedures and treatment. (See, e.g., Fam.
Code, § 6924, subd. (b)(1) & (2) [minor 12 years or
older may consent to mental health treatment if, in
the opinion of the attending professional, he or she
is “mature enough to participate intelligently” in
the services and would present a danger of serious
physical or mental harm to self or to others without
the treatment or is the alleged victim of incest or
child abuse]; id., § 6926 [minor 12 years of age
or older may consent to medical care related to
diagnosis or treatment of infectious, contagious,
or communicable disease]; id., § 6927 [minor 12
years of age or older may consent to medical care
related to diagnosis or treatment for rape]; id., §
6928 [minor may consent to medical care related
to diagnosis and treatment for sexual assault]; id. §
6929 [minor 12 years of age or older may consent
to medical care and counseling related to diagnosis
and treatment of drug or alcohol related problem].)

Moreover, many of the provisions require parental
notice and involvement. Thus, treatment for mental
health problems, sexual assault, and alcohol or
drug abuse requires involvement of the minor's
parent or guardian unless, in the opinion of the
professional treating or counseling the minor, it
would be inappropriate. (/d., §§ 6924, subd. (b)(2)
(B), 6928, subd. (c), 6929, subd. (c).) The right of
even an “independent minor” to confidentiality as
against his or her parents is also limited under the
“medical emancipation” statutes. Thus, although
a minor 15 years of age or older may consent to
medical care if he or she is living separate and
apart from parents or guardian and is financially
independent, “[a] physician and surgeon or dentist
may, with or without the consent of the minor
patient, advise the minor's parent or guardian of
the treatment given or needed if the physician
and surgeon or dentist has reason to know, on the
basis of the information given by the minor, the
whereabouts of the parent or guardian.” (Id., §
6922, subd. (c), italics added.)

Nor do our social values and traditions exist in a vacuum.
Thus, it is of some significance that most states have required

parental notice or consent before an unemancipated minor can

terminate her pregnancy by an abortion. 3

States with consent or notification requirements
for minors in force include: Alabama, Arkansas,
Georgia, Indiana, Kansas, Kentucky, Louisiana,

Maine, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Montana
Nebraska, North Dakota, Ohio, Oklahoma,

Pennsylvania, Rhode Island, South Carolina,
Tennessee, Utah, West Virginia, Wisconsin, and
Wyoming. Evidently the people in a majority
of states, acting through their Legislatures, have
rejected the conclusion that a requirement of
parental consent or judicial authorization is
detrimental to the health of such minors and to their
family relationships.

Moreover, the United States Supreme Court, in upholding

parental notice and consent statutes, has repeatedly
emphasized that such requirements are consistent with our
national social norms about the interests of unemancipated
minors. That an unemancipated minor might prefer, for any
number of *391 reasons, not to be required to obtain consent

from a parent or appear before a juvenile court judge—and
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may not have been required to do so previously—does not
mean, as the Court of Appeal concluded, that the legislative
act is an “egregious breach of social norms” in requiring her
to do so.

Although they advert to the Hill standard, a plurality now
appear to have had second thoughts, at least with regard
to how it applies in this case. Rather than return to first
principles, however, they prefer to maintain the fiction that
they are merely following the true holding in Hill, while,
in effect, returning to a slightly modified version of the
“compelling interest” standard expressly rejected in Hill. (See
Hill, supra, 7 Cal.4th at pp. 32-35; id. at pp. 62-70 (conc.
and dis. opn. of George, J.).) Under their revised standard,
to establish a “serious” invasion of privacy, a plaintiff need
only establish a more than “de minimis” intrusion. Not
surprisingly, they conclude that plaintiffs have done so here.

b.
No longer compelled by the old Hill standard—which now
apparently fails to command a majority of the court—and
unpersuaded by a new plurality's revised standard, I prefer to
apply neither in assessing the validity of Assembly Bill No.
2274,

In my dissent in Hill, I reviewed, in its full context, the right
to privacy declared in article I, section 1 of the California
Constitution. I set out the law relating to a plaintiff's right
of action thereunder as follows: “[T]he plaintiff must plead
that he has a right of privacy and that it was interfered with
by the defendant. The defendant may then plead, beyond
simple denial, that any conduct on his part adversely affecting
the right of privacy was justified by a compelling public
need if it rose to the level of abridgment or that it was
allowed as reasonable if it did not. The plaintiff must prove
his right of privacy and the defendant's interference therewith
by shouldering the generally applicable burden of proof by a
preponderance of the evidence [citation]. The defendant must
prove under the same burden the justification or allowance of
his conduct.” (Hill, supra, 7 Cal.4th at pp. 85-86 (dis. opn. of
Mosk, J.).)

Under that test, I conclude that plaintiffs have not properly
pleaded and proved that Assembly Bill No. 2274 interferes
with the right to privacy of unemancipated minors. That is
because, with respect to whether an unemancipated minor has
a legally protected privacy interest concerning reproductive
choice, our consistent precedents compel the conclusion that
she has such an interest but it is neither coequal with that of an

adult, nor, in the case *392 of an immature unemancipated
minor, absolute even in the early stages of pregnancy. It is not
the case, as the plurality erroneously conclude, that the legally
protected privacy interest in procreative choice does not vary
based on the maturity or cognitive ability of the person whose

choice is at issue.

It bears emphasis that the present case, concerning
the right of unemancipated minors to privacy in
the area of reproductive choice, involves a question
of first impression. Although we have previously
affirmed “[t]he fundamental right of [a] woman
to choose whether to bear children” (People v.
Belous, supra, 71 Cal.2d at p. 963), that precedent
is not readily applicable to young adolescent girls
who may lack the maturity and understanding to
exercise informed choice without parental or other
adult oversight.

The privacy provision of the California Constitution does not
expressly distinguish between adults and minors. It provides
that “All people ... have inalienable rights. Among these are ...
privacy.” (Cal. Const., art. I, § 1, italics added.) Nor does the
ballot argument in favor of Proposition 11, which added the
express right to privacy to the California Constitution, offer
relevant extrinsic evidence on this point. It appears to draw
no distinction between adults and children. “This amendment
creates a legal and enforceable right of privacy for every
Californian.” (Ballot Pamp., Proposed Amends. to Cal. Const.
with arguments to voters, Gen. Elec. (Nov. 7, 1972), argument
in favor of Prop. 11, p. 26.) Its definition refers broadly to the
right to privacy as “the right to be left alone.” (/d. at p. 27.)

Although we have not previously addressed the point in the
context of the right to privacy, our analysis of the closely
related right to liberty under the California Constitution
requires the conclusion that the privacy interests of an
unemancipated minor are qualitatively different from those of
an adult and subject both to reasonable regulation by the state
to an extent not permissible with adults and to control by the
unemancipated minor's parents to an even greater extent.

In In re Roger S. (1977) 19 Cal.3d 921 [141 Cal.Rptr. 298,
569 P.2d 1286], we assessed the state constitutional right
of a 14-year-old unemancipated minor, committed to a state
hospital on the application of his parent, to an opportunity
for a precommitment hearing before a neutral fact finder. We
concluded that “the personal liberty interest of a minor is less
comprehensive than that of an adult, and a parent or guardian
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not only may but must curtail that interest in the proper
exercise of his obligation to guide the child's development ....”
(Id. atp. 927.)

We emphasized that although “ '[c]onstitutional rights do not
mature and come into being magically only when one attains

199 <

the state-defined age of majority,' ” “the liberty interest of a
minor is not coextensive with that of an adult.” (/n re Roger S.,
supra, 19 Cal.3d at pp. 927-928.) An unemancipated *393
minor's liberty interest is more limited both as related to his
or her parents and as against the state. “Parents, of course,
have powers greater than that of the state to curtail a child's
exercise of the constitutional rights he may otherwise enjoy,
for a parent's own constitutionally protected 'liberty' includes
the right to 'bring up children...."” (/d. at p. 928.) This parental
right involving an unemancipated minor is not unlimited; it

o

may be curtailed by the state “ 'if it appears that parental
decisions will jeopardize the health or safety of the child,
or have a potential for significant social burdens.' ” (/bid.)
“We emphasize here our assumption that the great majority
of parents are well motivated and act in what they reasonably
perceive to be the best interest of their children. That fact
cannot, however, detract in any way from the child's right to
procedures that will protect him from arbitrary curtailment of
his liberty interest in ... a drastic manner no matter how well

motivated.” (Id. at p. 936.)

The state may also curtail an unemancipated minor's

(13N}

constitutional right to liberty. “ '[E]ven where there is an
invasion of protected freedoms “the power of the state to
control the conduct of children reaches beyond the scope of
its authority over adults.* " ” (/n re Roger S., supra, 19 Cal.3d

at p. 928.)

In In re Roger S., we balanced the liberty interest of a 14-year-
old unemancipated minor as against his parents and as against
the state regarding the right to due process in proceedings
to admit him to a state mental hospital. We determined that
“no interest of the state or a parent sufficiently outweighs
the liberty interest of a minor old enough to independently
exercise his right to due process to permit the parent to deprive
him of that right.” (/n re Roger S., supra, 19 Cal.3d at p. 931.)
The unemancipated minor's liberty interest did not, however,
entitle him to all the same procedural protections as an adult
in the same situation. (/d. at p. 935.)

Although In re Roger S. involved the state constitutional right
to liberty, a similar analysis applies to the closely related right

to privacy. 7 Here, as in In re Roger S., we must balance the

constitutional rights of an unemancipated *394 minor—in
this case the right to make the fundamentally private decision
whether or not to bear a child—with the right of the parent,
and of the state in loco parentis, to oversee critical decisions
that may affect the welfare of the unemancipated minor, and,
if appropriate, to decide what is in her best interest.

Indeed, in In re Roger S., we repeatedly relied
on decisions of the United States Supreme Court
concerning the right to privacy, including decisions
specifically involving the right of minors to obtain
abortions. Thus, we cited Planned Parenthood
of Missouri v. Danforth, supra, 428 U.S. 52, in
support of our conclusion that the liberty interest
of a minor is qualitatively different from that of
an adult. (/n re Roger S., supra, 19 Cal.3d at p.
931.) Danforth underscored the state's “somewhat
broader authority to regulate the activities of
children than of adults” and emphasized that, in
holding the legislation at issue in that case invalid,
it did not “suggest that every minor, regardless
of age or maturity, may give effective consent
for termination of her pregnancy.” (Planned
Parenthood of Missouri v. Danforth, supra, 428
U.S. at pp. 74-75 [96 S.Ct. at pp. 2843-2844].)
In a recent case implicating the privacy rights of
unemancipated minors, the United States Supreme
Court observed: “Traditionally at common law, and
still today, unemancipated minors lack some of the
most fundamental rights of self-determination—
including even the right of liberty in its narrow
sense, i.e., the right to come and go at will. They
are subject, even as to their physical freedom, to
the control of their parents or guardians.” (Vernonia
School District 47J v. Acton (1995) 515 U.S. 646,
~ [115 S.Ct. 2386, 2391, 132 L.Ed.2d 564].)
Significantly, the plurality not only decline to be
guided by the numerous federal precedents directly
in point, but also ignore our own precedents
concerning the rights, and limitations thereon, of
unemancipated minors, including In re Roger S.

From In re Roger S., we may derive the following principles.
First, an unemancipated minor's constitutional rights are not
equal to, but are more limited than, those of an adult, both
as against his or her parents and as against the state. Second,
an unemancipated minor has a right to procedures that will
protect him or her from arbitrary and drastic curtailment of
constitutional rights by his or her parents, or, presumably,
the state, no manner how well motivated. Third, a mature
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unemancipated minor, as opposed to one who is immature,
has an increased right to exercise her constitutional rights,
but even a mature unemancipated minor is not entitled to all

of the same procedural protections as an adult in the same

situation. 8

In reviewing a Massachusetts abortion consent
statute, Justice Powell wrote: “We have recognized
three reasons justifying the conclusion that the
constitutional rights of children cannot be equated
with those of adults: the peculiar vulnerability of
children; their inability to make critical decisions
in an informed, mature manner; and the importance
of the parental role in child rearing.” (Bellotti v.
Buaird, supra, 443 U.S. at p. 634 [99 S.Ct. at p.
3043] (lead opn. of Powell, J.).) These grounds for
distinguishing the rights of children from those of
adults are deeply rooted in our culture and society.
They are based on normative assumptions about the
family, including the mutual interests of children
and their parents and the benefits to children of
parental guidance and control. As such, although
not immutable or even pellucid, they are not subject
to simple “proof” by the preponderance of the
evidence through a battle of the experts, or to the
vagaries of the adversarial process. In this case, the
parties presented evidence and the trial court made
extensive factual findings concerning the cognitive
abilities of adolescents to make critical decisions
and about the importance of the parental role in a
child's exercise of her privacy interest concerning
the decision to have an abortion. Those findings
prove to be of limited application to an assessment
of the constitutional interests involved in this case.

Applying those principles to the privacy right asserted here
yields several elementary conclusions.

First, as a general matter, the right to privacy of an
unemancipated minor is more limited than that of an adult.
An unemancipated minor has limited privacy rights as against
the state. The state can intervene in his or her interests,
including by requiring or precluding medical treatment. (See,
e.g., *395 In re Roger S., supra, 19 Cal.3d at p. 933; cf.
Bellotti v. Baird, supra, 443 U.S. at p. 635 [99 S.Ct. at p.
3044] (lead opn. of Powell, J.) [“[T]he States validly may
limit the freedom of children to choose for themselves in
the making of important, affirmative choices with potentially
serious consequences.”].)

By statute, the Legislature has in numerous areas curtailed
an unemancipated minor's ability to make choices implicating
privacy. Thus, before the age of 18, a minor is not “capable of
consenting to and consummating marriage” without parental
consent and a court order (Fam. Code, § 302); nor can an
unmarried minor legally consent to sexual intercourse (Pen.
Code, § 261.5). Among other restrictions implicating privacy,
an unemancipated minor cannot obtain most medical and
dental treatment, including most surgical procedures and even
routine X-rays, without parental notification and/or consent,
or, in certain circumstances, court consent. (Fam. Code, §§
6910, 6911, 6922; Health & Saf. Code, § 123930; Pen. Code,
§ 11171.) An unemancipated minor may not, before the age of
18, undergo voluntary sterilization, with or without parental
consent. (Fam. Code, § 6925, subd. (b)(1); Cal. Code Regs.,
tit. 22, § 70701, subd. (a)(1).) No minor may, before the age
of 18, donate any part of his body in the event of his death
(Health & Saf. Code, § 7150.5) or receive a permanent tattoo
(Pen. Code, § 653), again regardless of parental consent.
Minors are also restricted from obtaining a driver's license
(Veh. Code, §§ 17700, 17701) or even using a tanning facility
(Bus. & Prof. Code, § 22706, subd. (b)(3) & (4)) without
parental consent.

Such restrictions are based, in large part, on an unemancipated
minor's disability of nonage, including the inability to enter
into a binding contract. (See Civ. Code, § 1556 [“All persons
are capable of contracting, except minors, persons of unsound
mind, and persons deprived of civil rights.”].) They are
premised on a fundamental social tenet that children require
protection against their own immaturity and vulnerability
in making decisions that may have serious consequences
for their health and well-being. (See Ballard v. Anderson
(1971) 4 Cal.3d 873, 878 [95 Cal.Rptr. 1, 484 P.2d 1345,
42 A.L.R3d 1392] [ 'The right of the infant to avoid
his contracts is one conferred by law for his protection
against his own improvidence and the designs of others.'
”1; Stanford v. Kentucky (1989) 492 U.S. 361, 395 [109
S.Ct. 2969, 2989, 106 L.Ed.2d 306] (dis. opn. of Brennan,
J.) [“[M]inors are treated differently from adults in our
laws, which reflects the simple truth derived from communal
experience that juveniles as a class have not the level of
maturation and responsibility that we presume in adults and
consider desirable for full participation in the rights and
duties of modern life. [{]] ... Adolescents 'are more vulnerable,
more impulsive, and less self-disciplined than adults,' and are
without the same 'capacity to control *396 their conduct
and to think in long-range terms.' ”]; accord, Hodgson v.
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Minnesota, supra, 497 U.S. at p. 459 [110 S.Ct. at pp.
2949-2950] (conc. opn. of O'Connor, J.); Bellotti v. Baird,
supra, 443 U.S. at p. 635 [99 S.Ct. at p. 3044] (lead opn. of
Powell, J.) [“Viewed together, our cases show that although
children generally are protected by the same constitutional
guarantees against governmental deprivations as are adults,
the State is entitled to adjust its legal system to account
for children's vulnerability and their needs for 'concern, ...

sympathy, and ... paternal attention.' ’].) >

Some of the more obvious areas in which minors
have fewer “rights” and greater restrictions on
privacy and liberty than adults include the right to
vote (Cal. Const., art. II, § 2) and the “right” to
purchase or consume alcoholic beverages (Bus. &
Prof. Code, § 25658, subd. (b)) or tobacco products
(Pen. Code, § 308, subd. (b)). Minors must also
attend school (Ed. Code, § 49100) and may be
subject to curfews not imposed on adults (see /n
re Nancy C. (1972) 28 Cal.App.3d 747, 758 [105
Cal.Rptr. 113]).

The Legislature has the power to remove the disability in
certain instances, as in the so-called medical emancipation
statutes. (Fam. Code, § 6920 et seq.; see also Ballard v.
Anderson, supra, 4 Cal.3d at p. 878 [discussing express
limitations on the power of unemancipated minors to
disaffirm their contracts for medical services].) It is not,
however, constitutionally required to do so. I discern no
basis for concluding that the addition by the electors of
an express privacy provision to article I, section 1 of the
California Constitution was intended to remove entirely an
unemancipated minor's disability of nonage—even though
that disability necessarily places limits on liberty and privacy
interests that do not apply to adults.

Unemancipated minors also have limited privacy interests
as against a parent. We have recognized a parent's right to
direct his or her child's upbringing as “ 'a compelling one,
ranked among the most basic of civil rights." ”
S., supra, 19 Cal.3d at p. 934; cf. Pierce v. Society of Sisters
(1925) 268 U.S. 510, 535 [45 S.Ct. 571, 573, 69 L.Ed.
1070, 39 A.L.R. 468] [“The child is not the mere creature

of the State; those who nurture him and direct his destiny

(In re Roger

have the right, coupled with the high duty, to recognize
and prepare him for additional obligations.”].) Those rights
include extensive power to direct the education of a child
and to make critical decisions concerning medical treatment.
The interest of a child in privacy yields to the necessity for

parental guidance and oversight. A parent may, if he or she
deems it advisable, give consent to most medical treat ment
of his or her unemancipated minor children, so long as it
will not jeopardize health or safety—even if the child objects.
Certainly, a parent can compel an obdurate six-year-old—or
sixteen-year-old—to submit to a tetanus vaccination.

As observed by Richard M. Mosk, Motion Picture Ratings in
the United States (1997) 15 Cardozo Arts & Ent. L.J. 135,
140, “Many aspects of our *397 legal system are premised
on the principle that parents have certain responsibilities
toward their children.... If we do not recognize and act upon
what we consider parental responsibility, we risk erosion
of parental accountability.” Indeed, parents have a statutory
responsibility to properly supervise the well-being of their
children. (Pen. Code, § 270.)

Second, an unemancipated minor has a right to procedures
that will protect her from arbitrary and drastic curtailment of
her privacy interest by her parents, or, presumably, the state,
no matter how well motivated.

In In re Roger S., supra, 19 Cal.3d 921, we held that the
physical restraint and injury to reputation of involuntary
confinement in a mental hospital are consequences so
severe that an unemancipated minor who is mature
enough to participate intelligently in the decision must
be permitted to assert her right to due process. Although
pregnancy involves a different set of considerations, arbitrary
curtailment of a pregnant unemancipated minor's privacy
interest may result in emotional, physical, and psychological
detriment. “[TThe potentially severe detriment facing a
pregnant woman [citation] is not mitigated by her minority.
Indeed, considering her probable education, employment
skills, financial resources, and emotional maturity, unwanted
motherhood may be exceptionally burdensome for a minor.
In addition, the fact of having a child brings with it adult
legal responsibility, for parenthood, like the attainment of
the age of majority, is one of the traditional criteria for the
termination of the legal disabilities of minority. In sum, there
are few situations in which denying a minor the right to make
an important decision will have consequences so grave and
indelible. [{] Yet, an abortion may not be the best choice for
the minor.” (Bellotti v. Baird, supra, 443 U.S. at p. 642 [99
S.Ct. at pp. 3047-3048] (lead opn. of Powell, J.).)

Justice Powell emphasized the “unique nature of the abortion
decision, especially when made by a minor,” which requires
the state “to act with particular sensitivity when it legislates
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to foster parental involvement in this matter.” (Bellotti v.
Baird, supra, 443 U.S. at p. 642 [99 S.Ct. at p. 3047]
(lead opn. of Powell, J.).) Because of the gravity of the
decision whether to bear a child, I am persuaded that
an unemancipated minor's interest in privacy under the
California Constitution is at least as strong as that under the
United States Constitution: Neither a parent nor the state
can exercise an absolute veto over a mature unemancipated
minor's decision to terminate a pregnancy. (See Planned
Parenthood of Missouri v. Danforth, supra, 428 U.S. at p.
74 [96 S.Ct. at p. 2843] [“[T]he State does not have the
constitutional authority to give a third party an absolute, and
possibly arbitrary, veto over the decision of the physician and
his patient to terminate the patient's pregnancy, regardless of
the reason for withholding the consent.”]; *398 Bellotti v.
Baird, supra, 443 U.S. at p. 643 [99 S.Ct. at p. 3048] (lead
opn. of Powell, J.) [if the state requires parental consent,
it must provide for an alternative procedure for obtaining
authorization for abortion].) The constitutionally protected
interest in privacy of an unemancipated minor includes
terminating her pregnancy if it is in her best interest to do so,
or, if she is mature, if it is her informed decision to do so—
even if her parent denies consent.

Third, although an unemancipated minor has a privacy
interest if she is mature, even a mature unemancipated minor
is not entitled to all of the same freedoms and protections as an
adult in the same situation. Her interest in privacy is subject
to greater restrictions, which may include parental consent or
notice or judicial authorization that would not be required in
the case of an adult woman.

In In re Roger S., supra, we rejected the petitioner's
suggestion that a minor is entitled to all the procedures
needed before an adult may be involuntarily committed to a
state mental institution. Instead, we required only that before
a minor could be committed by his parents to a mental
institution, he must be afforded procedures to ensure “a fair
opportunity to establish that (1) he is not mentally ill or
disordered, or that, (2) even if he is, confinement in a state
mental hospital is unnecessary to protect him or others and
might harm rather than improve his condition.” (19 Cal.3d
at p. 935.) We emphasized that “[p]Jrocedures designed to
establish these facts are necessary to accommodate both the
parent's right to control his child's development and the state's
interest in limiting parental control when parental action may
harm the physical or mental health of the child.” (/bid.)

Assembly Bill No. 2274 accommodates the same balance of
interests: The parent's right to control his child's development
is advanced by the consent requirement, while the state's
interest in limiting parental control when it might harm
the physical or mental health of the child is advanced by
providing a judicial bypass that includes a prompt hearing
before a juvenile court judge, confidentiality, and a right
to counsel. As in In re Roger S., supra, the procedures
adequately “protect [her] from arbitrary curtailment of [her
privacy] interest in such a drastic manner no matter how well
motivated.” (19 Cal.3d at p. 936.)

The legislation at issue here alters the procedure for an
unemancipated minor obtaining an abortion, but it does not
impose a restriction that could fairly be said to violate her
interest in privacy. Indeed, the legislation facilitates the ability
of a mature unemancipated minor to obtain an abortion,
regardless of parental consent, if she so chooses. It also
facilitates the ability of an immature unemancipated minor to
obtain an abortion, again regardless of parental consent, if it is
in her best interest. Moreover, it preserves the confidentiality
of the decision-making process. *399

V.
Even under the plurality's newly revised standard, I conclude
that Assembly Bill No. 2274 passes constitutional scrutiny.

Accepting the plurality's conclusion that plaintiffs have
met the threshold requirement of establishing a more than
“de minimis” breach of a privacy interest, the burden has
shifted to the state to establish that Assembly Bill No. 2274
advances a compelling interest and is narrowly tailored.
It has done so. The intrusion on any right to privacy
enjoyed by an unemancipated minor is justified because it
“substantively furthers one or more countervailing”—and,
indeed, “compelling”—interests of the state.

The state unquestionably has an interest in protecting the
physical and mental health of unemancipated minors. That
interest is both legitimate and compelling. It includes assuring
that an unemancipated minor who desires an abortion is
capable of giving informed consent or, even if not, that an
abortion is in her best interest.

Under prior law, absent any statutory requirement to the
contrary, the determination of informed consent was left to
the physician: “A minor of any age who is unable to convince
competent medical authorities that she has the requisite
understanding and maturity to give an informed consent for
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any medical treatment, including a therapeutic abortion, will
be denied such treatment without the consent of either a parent
or legal guardian.” (Ballard v. Anderson, supra, 4 Cal.3d at p.
883, fn. omitted.) As the trial court here underscored: “[t]he
physician who performs the abortion must be satisfied that
the minor is, in fact, capable of giving informed consent for
that procedure and that her decision to have an abortion, is, in
fact, the result of such informed consent. If the physician is
not satisfied in this regard, he/she cannot and will not perform
an abortion.”

Assembly Bill No. 2274 provides that the determination of
informed consent will, instead, be made by a parent or a
juvenile court judge. It presumes that a parent—as opposed
to a physician—is the person most likely to have knowledge
of an unemancipated minor's maturity and ability to give
informed consent, and, unlike a physician, is capable of
determining, in the case of an unemancipated immature
minor, what is in her best interest. It provides, however,
that when that presumption fails, or when an unemancipated
minor either cannot or, for whatever reason, will not, seek
consent from a parent, a neutral juvenile court judge, as
opposed to a physician, must make the determination whether
she is mature enough to give informed consent, or, as a
physician cannot do, authorize an abortion that is nonetheless
in her best interest.

The trial court concluded that the legislation, though
perhaps reasonable in purpose, does not, in fact, advance
any compelling interest. It based the *400 conclusion
on extensive findings of fact and conclusions of law.
Principally, it determined that abortion is “one of the
safest medical procedures available for all women and,
in particular, for teenagers”; that “for the great majority
of minors, abortion has no serious medical, emotional, or
psychological consequences and poses no significant risk to
their physical well-being”; and that “with the exception of the
small percentage of very young adolescents, again the great
majority of minors possess the cognitive ability and maturity
to make a fully informed choice.”

The state contends that the evidence on these issues was
conflicting and subject to debate; some of the findings are
supported by studies whose results are, at the very least,
counterintuitive, e.g., the finding that “adolescents as a group

do not differ from adults as a group with respect to how they

make the decision as to whether or not to have an abortion.” 10

Moreover, it suggests that most of the statutes requiring
parental consent for medical procedures are founded on the

counterassumption, that unemancipated minors are not, as
a group, as capable as adults of making decisions about
shortand long-term effects of medical procedures. In any
event, it argues that the factual findings are immaterial;
because the Legislature reasonably believed it was furthering
legitimate interests, we must accept as true its “findings” to

that effect. !

10 For example, amici curiae point to an article

criticizing the studies on which the trial court
relied as overstating what is known about the
cognitive ability of minors to make decisions
concerning health care, including decisions about
abortion. The article stresses that there are “few
data supporting the assertion of equivalent decision
making competence ... [and] few studies in which
subjects made decisions or in which adolescent
and adult abilities were compared.” (Gardner
et al., Asserting Scientific Authority: Cognitive
Development and Adolescent Legal Rights (June
1989) Am. Psychologist 895, 898.) The authors
conclude that “[t]he assertion of equal decision-
making capacity was unwarranted ... because at
present little is known about the relative decision-
making competence of adolescents and adults.” (/d.
at p. 899.)

1 The legislative “findings,” culled from opinions of

the United States Supreme Court, are as follows:
“(a) the medical, emotional, and psychological
consequences of an abortion are serious and
can be lasting, particularly when the patient
is an immature minor; (b) the capacity to
become pregnant and the capacity for exercising
mature judgment concerning the wisdom of an
abortion are not logically related; (c) minors
often lack the ability to make fully informed
choices that take account of both immediate
and long-range consequences of their actions; (d)
parents ordinarily possess information essential to
a physician's exercise of his or her best medical
judgment concerning a minor child; and (e) parents
who are aware that their minor daughter has had
an abortion may better ensure that she receives
adequate medical attention subsequent to her
abortion.” (Stats. 1987, ch. 1237, § 1, p. 4396.)

We need not decide whether the trial court's findings,
if supported by substantial evidence, are binding on this
court, and whether they can override contrary legislative
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findings. Even accepting those findings by the trial court
that are supportable, I conclude they do not establish that
the compelling interest of protecting the physical and mental
health of unemancipated *401 minors is not substantively
advanced. That is, in large part, because the determination
whether any individual unemancipated minor is sufficiently
mature to make a fully informed choice about abortion cannot
rest on statistics about “adolescents as a group” or generalities
about “the great majority of minors.” Although this is
particularly crucial in the case of “very young adolescents,”
absent a bright line rule concerning when an unemancipated
minor is “mature,” someone must in every case make the
determination whether an individual unemancipated minor is
capable of giving informed consent, or, if not, whether the
procedure is in her best interest. (Ballard v. Anderson, supra,

4 Cal.3d at p. 883.) 12

12

As Justice Powell noted in Bellotti, “the peculiar
nature of the abortion decision requires the
opportunity for case-by-case evaluations of the
maturity of pregnant minors.” (Bellotti v. Baird,
supra, 443 U.S. at p. 644, fn. 23 [99 S.Ct. at p.
3049] (lead opn. of Powell, J.).) “Not only is it
difficult to define, let alone determine, maturity,
but also the fact that a minor may be very much
an adult in some respects does not mean that his
or her need and opportunity for growth under
parental guidance and discipline have ended.” (/d.
at pp. 643-644, fn. 23.) Indeed, one of plaintiffs'
own experts testified that “[t]o assume a 13-year
old with a physical appearance of someone five
years her senior has advanced cognitive skills is
to run the risk of failing to reach the patient: it
is akin to a misdiagnosis.” Significantly, in oral
argument, plaintiffs conceded that the capacity to
give informed consent varies in the case of each
individual unemancipated minor; thus, in response
to our question whether a 17-year-old is capable
of giving informed consent, counsel answered,
“Maybe, maybe not.”

For the same reason, I also reject the notion
that Assembly Bill No. 2274 might be deemed
constitutional as applied to unemancipated minors
under the age of 14 and unconstitutional only as
to minors 14 years and older. As Justice Brennan
observed, “18 is the dividing line that society has
generally drawn, the point at which it is thought
reasonable to assume that persons have the ability
to make, and a duty to bear responsibility for

their, judgments.” (Stanford v. Kentucky, supra,
492 U.S. at p. 396 [109 S.Ct. at p. 2989] (dis. opn.
of Brennan, J.).) It is true that a minor 14 years
or older may, inter alia, petition for emancipation
(Fam. Code, § 7120), for a guardian (Prob. Code,
§ 1510, subd. (a)) or for a guardian ad litem (Code
Civ. Proc., § 373), obtain a “junior permit” to
operate a motor vehicle (Veh. Code, § 12513), or,
under certain conditions, be detained in jail (Welf.
& Inst. Code, § 207.1, subd. (d)), or found not
to be a “fit and proper subject to be dealt with
under the juvenile ... law” (id., § 707, subd. (a)).
None of these statutes, however, suggests that a
14-year-old unemancipated minor must or should
ordinarily be treated as an adult—indeed, they
implicitly recognize that he or she is usually not
mature enough to be so treated. Moreover, although
some of these statutes arguably recognize the age
of 14 as a dividing line between childhood and
adolescence (as opposed to adulthood), the medical
consent statutes have never created any bright line
rule for adolescents of 14 years or older. Nor,
in any event, was the evidence presented in the
trial court sufficient to establish 14 as the age at
which adolescents achieve sufficient maturity to
give informed consent to medical procedures.

The Legislature could reasonably determine that the decision
should not be left in the hands of the treating physician, if
for no other reason than that, in the case of an unemancipated
minor, unlike an adult, there is no presumption that she is

capable of giving informed consent. 13 Nor, of course, is a
physician's determination that an unemancipated minor has
given informed *402 consent legally dispositive. Moreover,
a physician is ethically barred from performing an abortion
without parental consent or judicial authorization—even if
it is in the unemancipated minor's best interest—if she is
not sufficiently mature to give informed consent (Ballard v.
Anderson, supra, 4 Cal.3d at p. 883). Assembly Bill No.
2274 facilitates a determination of whether abortion is in the
unemancipated minor's best interest in such cases, even if she

cannot, or will not, obtain parental consent. 14

13 In the leading case of Cobbs v. Grant (1972)

8 Cal.3d 229, 242 [104 Cal.Rptr. 505, 502 P.2d
1], we held that “a person of adult years and in
sound mind” has the right to determine whether to
submit to lawful medical treatment. (Italics added;
see also Health & Saf. Code, § 7185.5, subd.
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(a) [“The Legislature finds that an adult person
has the fundamental right to control the decisions
relating to the rendering of his or her own medical
care ...”].) In the case of an unemancipated minor,
however, there is no such absolute postulate.

14 I do not, of course, doubt the professional

integrity of conscientious physicians, including
obstetricians. That does not mean, however, that the
Legislature could not reasonably determine that the
legal determination of an unemancipated minor's
maturity should be made by judges, who, after all,
are professionals of equal integrity.

There are, of course, additional considerations. In any
individual case, factors beyond mere medical judgment may
weigh in favor of, or against, an abortion. A parent may
offer a more complete and accurate perspective on those
factors than a physician; so also might a neutral juvenile
court judge in a bypass procedure. Further, unlike a parent
acting in the unemancipated minor's overall best interest or
a neutral judge, a physician may have a * 'direct, personal,
substantial, pecuniary interest in reaching a conclusion'
” (People v. Belous, supra, 71 Cal.2d at p. 972), or a personal
bias in favor of—or against—abortion. As Justice Stewart
observed: “There can be little doubt that the State furthers a
constitutionally permissible end by encouraging an unmarried
pregnant minor to seek the help and advice of her parents
in making the very important decision of whether or not
to bear a child.... It seems unlikely that she will obtain
adequate counsel and support from the attending physician
at an abortion clinic, where abortions for pregnant minors
frequently take place.” (Planned Parenthood of Missouri v.
Danforth, supra, 428 U.S. at p. 91 [96 S.Ct. at p. 2851],
fn. omitted (conc. opn. of Stewart, J.).) By the same token,
she may not obtain objective counsel and support from
the attending physician at an antiabortion, or “pro-life,”
pregnancy clinic.

The trial court's findings do not establish that voluntary
parental involvement is detrimental. Indeed, on the contrary,
the trial court determined, based on extensive uncontroverted
evidence, that, ordinarily, encouraging unemancipated minors
to consult with a parent about an abortion decision serves
to promote the physical and emotional welfare of children.
The legislation advances the state's compelling purpose to
the extent that it encourages unemancipated minors to obtain
parental consent.

The trial
involvement laws do not serve to change the numbers.” The

court also found, however, that “parental
finding is based primarily on a single *403 study comparing
the rate of involvement of parents in the abortion decisions of
minors in Minnesota, which requires consent, and Wisconsin,
which does not. (Blum et al., The Impact of a Parental
Notification Law on Adolescent Abortion Decision-making
(1987) 77 Am. J. Pub. Health 619.) The study is doubtful
authority for the conclusion that enactment of the Minnesota
parental involvement law had no effect on the percentage
of adolescents who involved their parents in the abortion

decision. I The additional evidence in point was conflicting

and largely anecdotal. 16

15 The study involved interviews with a sample of

minors from both states—148 in Minnesota and
37 in Wisconsin—who were about to undergo
abortions at abortion clinics. More than half were
16 and 17 years old. None of the participants
in the study was a minor who had decided to
carry her pregnancy to term. The author of the
study testified that the small number of minors
interviewed in Wisconsin was not even intended
to yield data from which to draw any conclusions
about the rate of parental consent in Wisconsin.
On the limited data, however, he concluded that
the percentage of minors notifying one parent
was about the same in both states. Significantly,
under the Minnesota statute, enacted in 1981, a
minor notifying only one parent must still obtain
judicial authorization. (Minn. Stat. Ann. § 144.343,
subd. (6) (West 1989); see Hodgson v. Minnesota,
supra, 497 U.S. at p. 481 [110 S.Ct. at p. 2961]
(conc. & dis. opn. by Kennedy, J.) [holding
that a Minnesota provision requiring two-parent
notification of abortion decision of a minor unless
she obtains a judicial bypass is constitutional].)
The data indicated that the percentage of minors
notifying two parents was greater in Minnesota
than Wisconsin.

16 Thus, one witness for plaintiffs testified about her

personal knowledge of instances in which minors
had informed their parents rather than opt for a
judicial bypass under the Minnesota law. Another
witness for plaintiffs offered the contrary opinion
concerning the Massachusetts law, testifying that
she did not believe it has encouraged parental
involvement or communication. She also testified,
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however, that no statistics were kept concerning
the number of minors involving their parents in
abortion decisions prior to the enactment of the
statute. She was also unaware of any study in
any other state that has implemented a consent
statute concerning the percentage of minors who
involve their parents in their abortion decision.
The trial court also relied on a Michigan study
conducted between 1974 and 1975, before the
implementation of a parental consent requirement,
indicating that 57 percent involved a parent in
the decision, roughly the same percentage who
did so in Minnesota according to the results of
the Blum study. According to Professor Blum's
testimony, however, it would be “plain and simply
bad science” to derive any conclusions about the
impact of a consent statute by comparing studies
involving different time periods and different data
sets in that manner.

In any event, however, even if the rate of parental involvement
remained the same, that fact would not be dispositive. The
legislation takes into account that not all emancipated minors
will seek parental consent; a significant number may not.
Indeed, in some instances, it could be positively detrimental
to an unemancipated minor to inform her parents. Again, that
does not mean that a physician should—or can—make the
determination whether the unemancipated minor is mature,
or whether an abortion is nevertheless in her best interest.
The Legislature has provided for a judicial bypass in those
instances. *404

The trial court concluded that a judicial bypass does not
advance the state's purpose and would “result in more
harm than help” for those unemancipated minors who lack
a “realistic option” of consulting with their parents. The
conclusion is unsound.

The trial court stated that the judicial bypass procedure
“is of absolutely no benefit to minors”: It “has no effect
on a minor's ultimate decision with respect to abortion ...
[and] rather than providing a benefit to minors ... poses a
gratuitous threat to their physical and emotional well-being.”
The statements are based exclusively on expert testimony
and submissions concerning judicial bypass procedures in
other states. The trial court placed great emphasis on the
testimony of three judges—two judges from Minnesota and
one from Massachusetts—that they felt like “a rubber stamp”
and did not “make any difference” in the decisions of the
minors who petitioned for a judicial bypass. It also stressed

the testimony of some out-of-state witnesses that adolescents

using the bypass procedure manifest anxiety and find the

experience “nerve-racking.” 17

17 By contrast, a Minnesota judge, who had heard

over a thousand petitions between 1981 and 1986,
characterized the demeanor of the teenagers as
“very calm.... I didn't really feel they were under a
great deal of stress.”

Evidence concerning the way different statutes have operated
in different states is of limited value in evaluating

the constitutionality of Assembly Bill No. 2274. 18 Any
assessment of the bypass system in the California juvenile
courts must of necessity await implementation of the statute.
We cannot determine, in advance of its implementation, that
the judicial bypass under our legislation is pointless or unduly
intimidating to minors, let alone that it poses a “threat to their
physical and emotional well-being.”

18 It is merely speculative to conclude that the

California judicial bypass will resemble those of
Minnesota or Massachusetts. First, the applicable
statutes are different in crucial ways. Assembly
Bill No. 2274 requires the consent of only one
parent; the Minnesota statute, as discussed, requires
notice to both parents or judicial authorization;
the Massachusetts statute requires consent of both
parents or judicial authorization. (Minn. Stat. Ann.
§ 144.343, subd. (6); Mass. Gen. Laws Ann. ch.
112, § 12S (West 1995).) Thus, in both states, as
opposed to California, even if one parent is notified
and consents, a minor must invoke a judicial
bypass. No evidence was presented concerning
the judicial bypass in any of the states requiring
only one parent's consent. Moreover, we cannot
derive a general conclusion from the experience of
only two states out of the more than twenty-five
with judicial bypass procedures. As one amicus
curiac points out, the Indiana judicial bypass
procedure (which requires written consent from
one parent or judicial authorization) has apparently
not operated as a “rubber stamp”: “[W]hat is
routine in Massachusetts is all but unheard of
in Indiana ...” (Quoting Parental Consent to
Abortion: How Enforcement Can Vary, New York
Times (May 28, 1992) p. Al.)
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The findings are, moreover, largely beside the point. The
purpose of the California judicial bypass is not to have
*405 mature

ultimate decision with respect to

an “effect” one way or another on a
unemancipated minor's “
abortion.” Its purpose, instead, is to determine whether an
unemancipated minor is, in fact, mature enough to give
informed consent, and, if not, whether an abortion is in
her best interest. Thus, even if the findings are accepted,
i.e., that in most cases, an unemancipated minor seeking a
judicial bypass will receive authorization for an abortion,
the judicial bypass nonetheless advances substantial purposes
not addressed by the prior law. It provides for a neutral
judicial determination of each individual unemancipated
minor's ability to give informed consent; it also allows
immature unemancipated minors who cannot, for whatever
reason, obtain parental consent, to obtain a determination by
a juvenile court judge whether abortion is in her best interest
and, if it is, authorization for the procedure.

Although requiring an unemancipated minor to obtain
parental consent or a judicial bypass may result in some delay
in obtaining an abortion, plaintiffs have not demonstrated
that the legislation will result in a substantially increased
health risk to unemancipated minors seeking abortion. An
unemancipated minor who obtains parental consent may
suffer no delay at all. Even if she uses the judicial bypass,
once she files a petition with the juvenile court, the legislation
requires that a hearing be set within three days and judgment
must be entered within one day of submission of the matter.
(Health & Saf. Code, § 123450, subds. (b) & (c).) Any appeal
must be set within five days of filing the notice for appeal and
judgment must be entered within one court day of submission
of the matter. (Id., subd. (d).) Use of the judicial bypass, then,
may, at most, result in a delay of approximately two weeks.
Although there is some degree of increased risk with delay,
abortion remains, as the trial court found, “one of the safest
medical procedures available for all women and, in particular,
for teenagers.” One physician testified that “it has the lowest
rate of deaths associated with it and also the lowest rate of
serious complications in comparison to any other operation

which is widely performed in this country.” 19

19 . .. .
There is, in fact, no empirical evidence before us

that the California law will actually result in a
greater number of delayed abortions. A study on
the impact of the Minnesota parental notification
law over the period between August 1981 through
March 1986 suggests that parental notification
requirements may result in an overall decrease

in the number of abortions for unemancipated
minors—including late abortions. (Rogers et al.,
Impact of the Minnesota Parental Notification Law
on Abortion and Birth (1991) 81 Am. J. Pub.
Health 294, 296.) Thus, over the nearly six-year
period covered by the study, “[t]he pre-enactment
to post-enactment late abortion rate substantially
declines for women of 15-17 years ...” (Id. at
p- 296.) Although the late-to-early abortion rate
increased, “a steep decline in early abortions,
not an increase in late abortions, accounts for
the increased late-to-early abortion ratio in 15-17
year old women.” (/bid.) The authors account for
the increase in the proportion of late abortions
as follows: “First, the law may have been more
successful in preventing pregnancy among minors
who would have had early abortions than among
minors who would have had late abortions. A
second possibility is that the law caused delays fora
greater percentage of a declining number of minors
seeking abortions. Regardless, the claim that the
law caused more minors to obtain late abortions
is unsubstantiated. In fact, the reverse is true.
For ages 15-17, the number of late abortions per
1,000 women decreased following the enactment
of the law. Therefore, an increased medical hazard
due to a rising number of late abortions was not
realized.” (Id. at p. 297.)

I also conclude that the judicial bypass is minimally intrusive:
it is speedy, informal, and confidential. There is no substantial
evidence supporting the %406 trial court's “finding” that
requiring an unemancipated minor to appear before a juvenile
court judge for an expedited, informal hearing on these
important questions—even if somewhat intimidating—poses
a “gratuitous threat” to the physical and emotional well-being
of either a mature or an immature unemancipated minor.

The state has carried its burden of showing that the
legislation substantively furthers a “compelling interest” and
that there were no less intrusive means of accomplishing its
legitimate objectives. Accordingly, I proceed to the additional
issues raised: whether Assembly Bill No. 2274 violates an
unemancipated minor's right to informational privacy, and
whether it violates the equal protection clause of article I,
section 7 of the California Constitution.


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS123450&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S7&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

The trial court erred in concluding that the judicial
bypass procedures violate an unemancipated minor's right
to informational privacy, i.e., the interest in preventing
dissemination or misuse of sensitive confidential information.

As Hill emphasized, informational privacy is the “core value
furthered by the Privacy Initiative.” (Hill, supra, 7 Cal.4th
at p. 35.) “A particular class of information is private when
well-established social norms recognize the need to maximize
individual control over its dissemination and use to prevent
unjustified embarrassment or indignity.” (/bid.) The right to
informational privacy is not, however, absolute. “Invasion of
a privacy interest is not a violation of the state constitutional
right to privacy if the invasion is justified by a competing
interest.... [{] ... [I]f intrusion is limited and confidential
information is carefully shielded from disclosure except to
those who have a legitimate need to know, privacy concerns
are assuaged.” (/d. at p. 38.)

The disclosures required under Assembly Bill No. 2274 do
not violate an unemancipated minor's reasonable expectation
of privacy or seriously invade her privacy interest. An
unemancipated minor who seeks parental consent for an
abortion will be required to disclose the fact of her pregnancy
to her parents. In light of an unemancipated minor's limited
privacy interest *407 as against her parents, I conclude that
her reasonable expectation of privacy is not violated. She may,
of course, elect not to tell her parents anything at all and seek
a judge's authorization.

An unemancipated minor who seeks judicial authorization for
an abortion will be required to provide certain confidential
information to the juvenile court. The disclosures required
are minimal; Assembly Bill No. 2274 requires no more
information than is necessary to satisfy the state's compelling
interest in protecting the physical and mental health of
unemancipated minors, by providing a judicial bypass for
determining whether an unemancipated minor seeking an
abortion is mature, or, if she is not, whether an abortion is in
her best interest.

Thus, Assembly Bill No. 2274 permits a petitioner to use
only her initials or a pseudonym and requires the juvenile
court to ensure that the unemancipated minor's identity is
held confidential. (Health & Saf. Code, § 123450, subd. (b).)
Although the petitioner must file an affidavit with her real
name and date of birth, any declarations bearing her real
name must be sealed in an envelope marked confidential; all
documents filed in any proceeding may be inspected only

by the judge, specifically authorized court personnel, the
petitioner, her attorney, and her guardian ad litem. (/d., subd.
(c); Cal. Rules of Court, rule 240(c) & (j); Judicial Council
Forms, form AB-110.)

The medical information required to be disclosed is minimal.
The forms adopted by the Judicial Council require the
unemancipated minor to state how she knows she is pregnant,
how many weeks pregnant she is, whether she has talked to
someone about the medical and emotional consequences, and
where she receives her usual health care. They do not require
disclosure of detailed medical information or history. (Cal.
Rules of Court, rule 240 (j); Judicial Council Forms, form
AB-105.)

VL
Citing a plurality opinion in Committee to Defend
Reproductive Rights v. Myers, supra, 29 Cal.3d 252, the
trial court also concluded that the Assembly Bill No.
2274 violates equal protection by distinguishing between
two similarly situated groups: pregnant unemancipated
minors who choose abortion and pregnant unemancipated
minors who choose to carry their pregnancies to term.
It concluded that because unemancipated minors who
carry their pregnancies to term may obtain medical care
without parental consent, unemancipated minors who seek
to terminate their pregnancies cannot be required to obtain
consent or judicial authorization.

I disagree. Assembly Bill No. 2274 does not unfairly
discriminate on the basis of an unemancipated minor's
reproductive choice. *408

In Committee to Defend Reproductive Rights v. Myers, supra,
29 Cal.3d 252, a plurality emphasized that “the decision
whether to bear a child or to have an abortion is so private
and so intimate that each woman in this state—rich or poor
—is guaranteed the constitutional right to make that decision
as an individual, uncoerced by governmental intrusion.” (/d.
at p. 284 (plur. opn. of Tobriner, J.), italics in original.)
Accordingly, Myers invalidated budget act restrictions that
eliminated Medi-Cal funding of abortion while maintaining
Medi-Cal funding of prenatal care and childbirth, on the
ground that the restrictions lacked compelling justification.
Mpyers rejected the suggestion that restrictions on the
funding of abortions relate to a legitimate state interest in

@

encouraging childbirth: once the state ““ 'chooses to enter the

constitutionally protected area of [reproductive] choice, it
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must do so with genuine indifference.' ” (/d. at p. 285 (plur.
opn. of Tobriner, J.).)

Myers is not controlling. 20

20 Nor, of course, is the Florida Supreme Court

decision in /n re T.W. (Fla. 1989) 551 So.2d 1186,
on which the plurality place undue emphasis. The
reasoning in that case is similar to Myers and
should be rejected for the same reasons. I am more
persuaded by the reasoning of the Massachusetts
Supreme Court in Planned Parenthood v. Attorney
General (1997) 424 Mass. 586 [677 N.E.2d 101],
on the same point. “The claim that a pregnant
unmarried minor is denied equal protection of
the law fails because the classification made by
[the statute] has a rational basis. The differences
between an adult and a minor ... and between the
special considerations applicable to an abortion as
opposed to some other intrusive medical procedure
justify the special treatment that [it] accords to an
unmarried pregnant minor who seeks to terminate
her pregnancy.” (/d. at p. 595, fn. 10 [677 N.E.2d
atp. 106].)

First, Assembly Bill No. 2274 does not effectively nullify
the constitutional right to abortion, through the “power
of the purse” or otherwise. (See Committee to Defend
Reproductive Rights v. Myers, supra, 29 Cal.3d at p. 284
(plur. opn. of Tobriner, J.).) Nor does it involve imposing a
condition on the enjoyment of publicly conferred benefits.
The Court of Appeal's attempt to draw an analogy between the
benefit of government funding and “the 'benefit' of consent
without parental involvement” is wholly unpersuasive;
indeed, the parties agree that for most unemancipated minors,
parental involvement—not its absence—is beneficial. More
fundamentally, unlike the legislation in Myers, Assembly Bill
No. 2274 affects unemancipated minors, whose rights and
interests, as discussed, are distinct from those of adult women.

Plaintiffs contend that because the “right” to give birth is not
burdened with a consent requirement, no such burden can
be imposed on the “right” to an abortion. They argue that
the Legislature's decision to burden only abortion cannot be
justified as promoting the welfare of teenagers because the
medical, psychological, and social consequences of choosing
teenage *409 motherhood are more profound than the
consequences of terminating an unplanned pregnancy. Their
suggestion that any burden on an unemancipated minor's

reproductive choice must be “equal” fails to withstand
scrutiny: an unemancipated minor seeking an abortion and an
unemancipated minor carrying a pregnancy to term are not

similarly situated. 21

21 Plaintiffs' argument both proves too much and

too little. Sterilization, which also implicates the
right to privacy and to reproductive choice, is
unavailable to unemancipated minors regardless
of parental consent. (Cal. Code Regs., tit. 22, §
70707.1, subd. (a)(1); Conservatorship of Valerie
N. (1985) 40 Cal.3d 143, 161 [219 Cal.Rptr. 387,
707 P.2d 760] [“[S]terilization is encompassed
within the right to privacy,” i.e., “the right of
women to exercise procreative choice 'as they see
fit." ].) Yet, if plaintiffs' analysis is carried to
its logical extension, the state could not preclude
unemancipated minors from consenting to that
procedure because it would discriminate on the
basis of reproductive choice. On the other hand,
although plaintiffs urge that every legislative
finding in favor of mandatory parental or judicial
consent for abortion applies with greater force to
medical care for childbirth, they do not suggest
that the Legislature could require a pregnant
unemancipated minor to obtain consent from a
parent or authorization from a judge to give birth
or not to have an abortion. Nor do they suggest
that the Legislature must withhold vital prenatal
care from a pregnant unemancipated minor in the
absence of parental consent if it requires consent
for an abortion.

Thus, the Legislature could legitimately require that a
pregnant unemancipated minor's interest in consenting to
medical treatment differs depending on whether she chooses
to carry her fetus to term or to obtain an abortion. It could
reasonably, and neutrally, determine, as a matter of policy,
that in the case of an unemancipated minor who is pregnant
and intends to bear a child the public health interest in
allowing her to obtain medical care for herself and her fetus
is overriding, regardless of parental approval and whether or
not the unemancipated minor is mature. It is widely accepted
that early prenatal care can reduce medical risks and assure
a healthy outcome for both mother and child. At the same
time, the Legislature could neutrally determine that voluntary
abortion, which ordinarily involves an optional surgical
procedure with significant consequences, requires mature
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consent or a determination that it is in the unemancipated
minor's best interest.

Plaintiffs implicitly concede as much when they acknowledge
that the Legislature may recognize legitimate differences
between the needs of women who choose childbirth or
abortion. A fortiori, it may also do so in the case of
unemancipated minors making the same choice, whose needs
and interests may require protections distinct from those

accorded to adult women. 22 %410

22 Although they fail to acknowledge their reliance on

Mpyers, the plurality's reasoning is clearly derivative
of the lead opinion in that case. The gist of their
argument is that the Legislature cannot require
parental consent for abortion because it permits
unemancipated minors to obtain prenatal care
and some other limited medical treatment without
parental consent. As discussed, I disagree with
the plurality's conclusion that the existence of
limited medical emancipation statutes implicating
reproductive choice establishes that Assembly
Bill No. 2274 is “unnecessary” to protect the
health of a minor or to support the parent-child
relationship—is, indeed, positively detrimental
to those compelling interests—and is, therefore,
unconstitutional.

Because I conclude, for all the foregoing reasons, that
Assembly Bill No. 2274 withstands the constitutional
challenges raised by plaintiffs, I would reverse the judgment
of the Court of Appeal.

BAXTER, J.

I respectfully dissent.

Missing from the plurality and concurring opinions (hereafter
majority) is a concise and accurate description of the change
in California law occasioned by Assembly Bill No. 2274. This
statute simply shifts the ultimate responsibility of determining
whether a child is sufficiently mature to give informed
consent to an abortion from the abortion provider to a
neutral judge when a parent of the child has not consented
to the abortion. Moreover, even when the judge concludes
that a child is incapable of giving informed consent, an
abortion may be ordered if the judge concludes it is in
the child's best interest. Assembly Bill No. 2274 represents
the collective judgment of the Legislature, patterned after

numerous precedents of the United States Supreme Court, that
this shift of responsibility is in the best interests of pregnant
children and their parents.

The plurality opinion asserts that this shift of responsibility
violates the California Constitution because the requirement
that a court determine competence when a child seeks an
abortion unless a parent has consented to the procedure
impermissibly intrudes on the child's autonomy privacy.
The opinion claims the Legislature has no reasonable basis
for a conclusion that a physician, who is permitted to
determine competence when a child seeks other pregnancy-
related treatment, is unable to do so when the child wants
an abortion. Moreover, it is suggested, mandating judicial
consent is unreasonable because a child may be intimidated
and reluctant to seek approval for an abortion if she must
approach a judicial officer.

The plurality opinion simply substitutes the views and
conclusions of the justices who ascribe to that opinion for
those of the Legislature and ultimately constitutes judicial
legislation. That physicians determine the competence of
an adult to consent to abortion is irrelevant since children
do not have the same autonomy privacy rights as adults.
The observation that a physician may determine a child's
competence to consent to other pregnancy-related medical
treatment is also irrelevant. When a child seeks treatment
related to a continuing pregnancy, the physician is not called
upon to assess the child's competence to decide to continue
the pregnancy. *411

The Legislature can reasonably conclude, based on
universally acknowledged facts, that children do not have the
same capacity for mature decisionmaking as adults. For that
reason, and because children are more vulnerable to outside
pressures, a higher degree of care in assessing competence
and assured neutrality in making that assessment is necessary
for their protection. The ipse dixit of the plurality opinion—
that there is no reasonable basis upon which the Legislature
might conclude that physicians are not able to determine a
child's competence to consent to an abortion—is misdirected
therefore. The ability of any particular physician to assess
a child's competence to consent to abortion is not in issue.
Rather, the question is whether the Legislature can reasonably
conclude that children who seek abortion are in need of
additional protection.

In concluding that either parental consent or a judicial
determination of competence should be required, the
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Legislature has considered the potential impact on pregnant
children of requiring parental consent and of shifting the
responsibility for assessing the competence of a child
unwilling to seek parental consent to the court. The
Legislature has weighed the competing considerations and,
following United States Supreme Court precedent, has
reasonably concluded that the need for neutrality and extra
protection outweighs the burden imposed on the child.
Nothing in the California Constitution permits a court to
override that legislative judgment.

In short, the conclusion that a neutral judge rather than an
abortion provider who may have an interest in the minor's
decision should assess competence has been made by the
Legislature. This court cannot say that the conclusion is
wrong. Instead of acknowledging this constitutional reality,
the plurality opinion focuses on implementing procedures
which, with a single exception, have passed constitutional
muster in every other state in which they have been
challenged, and conclude that the California Constitution
somehow prohibits imposing the burden of seeking judicial
authorization for abortion on a pregnant minor. The child,
they hold, must be permitted to seek an abortion without
parental consent or a judicial determination that the child is
either sufficiently mature to make such an important decision
without parental guidance or that the abortion will be in the
child's best interest.

That holding fails to accord deference to the Legislature,
whose statement of its findings is more than adequate to
explain the intent and purpose underlying Assembly Bill
No. 2274. 1t is also sufficient to establish that the state
has a substantial, and even compelling, interest in requiring
that a neutral judge rather than an interested provider of
abortions assess the child's ability to give voluntary and
informed consent or determine whether *412 an abortion
is in the child's best interest. Moreover, in reaching a
contrary conclusion, the majority's construction of the privacy
provision of article I, section 1 of the California Constitution
(article I, section 1) departs radically from any defensible
view of the voters' intent when they added a right of privacy
to the Declaration of Rights in 1972 and undermines the
fundamental and constitutionally protected right of parents to
guide and control the upbringing of their children.

I agree with Justices Mosk and Brown, who accurately
and persuasively refute the claim of the majority that the
precedents on which their opinions rest support a conclusion
that Assembly Bill No. 2274 is invalid. I write separately,

however, to emphasize both the limited nature of the change
in minor's abortion rights brought about by Assembly Bill
No. 2274 and the extent to which the majority are forced to
revise, overturn, and ignore precedent that would otherwise
compel the court to uphold Assembly Bill No. 2274 in order
to invalidate this carefully crafted legislative effort.

I. Revision of the Legal Rules Governing Facial
Challengesto the Constitutional Validity of Statutes
Only last year, this court in a unanimous opinion recognized
and applied the well-established rule that a facial challenge
to the constitutional validity of a statute must fail unless
the statute is invalid in all of its applications, i.e., it must
be invalid “under any and all circumstances.” (Superior
Court v. County of Mendocino (1996) 13 Cal.4th 45, 60
[51 Cal.Rptr.2d 837, 913 P.2d 1046], original italics.) Until
today the rule in civil actions challenging the validity
of a statute was: “ ' “To support a determination of
facial unconstitutionality, voiding the statute as a whole, ...
petitioners must demonstrate that the act's provisions
inevitably pose a present total and fatal conflict with
applicable constitutional prohibitions. ' ” (Tobe v. City of
Santa Ana (1995) 9 Cal.4th 1069, 1084 [40 Cal.Rptr.2d 402,

892 P.2d 1145].) !

As we recognized in Tobe v. City of Santa Ana,
supra, 9 Cal.4th at pages 1095-1096, a criminal
defendant challenging a statute on vagueness
grounds may assert its facial invalidity if the statute
prohibits a substantial amount of constitutionally
protected conduct, but that rule does not apply
to persons who are not presently charged with
violating the statute.

One might assume that, having conceded that there are
children who are too immature to give informed consent
to an abortion, as to whom a requirement of parental or
judicial consent is constitutionally permissible, the majority
would conclude that this attack on the facial validity of
Assembly Bill No. 2274 fails. But no. Now the rules have
changed, as they must if *413 the majority is to invalidate
this statute. Today the rule is that a facial challenge will
be entertained if the statute “substantially impinges upon
fundamental constitutional privacy rights in the vast majority
of its applications.” (Plur. opn. of George, C. J., ante, at p.
343.) It matters not that no minor is a party to this suit. No such
exception to the rules governing facial challenges appears in
this court's past decisions.
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II. Failure to Accord Deference to Legislative Findings
The majority again (see Professional Engineers v.
Department of Transportation (1997) 15 Cal.4th 543 [63
Cal.Rptr.2d 467, 936 P.2d 473]) decline to recognize the
deference due legislative findings. The plurality opinion
declares that no deference need be given if a statute affects
a fundamental constitutional right. The concurring opinion
of Justice Kennard appears to agree. Committee hearings,
consideration of precedents of our nation's highest court,
empirical research, and data from consultants, constituents,
lobbyists, and others are henceforth irrelevant. The findings
of a co-equal branch of government are meaningless. Instead,
even in actions presenting only a facial challenge to a statute,
evidence may be taken to demonstrate that the Legislature's
conclusion that a statutory change is necessary or appropriate
is wrong. The findings of a trial judge who hears only the
evidence the parties to a single lawsuit choose, and can afford,
to present will be paramount.

With due respect, that has not been and should not be
the governing rule. “[D]ecisions dating back to the turn of
the century require the courts to always presume that the
Legislature acts with integrity and with an honest purpose
to keep within constitutional restrictions and limitations.
[Citations.] '[Under the doctrine of separation of powers
neither the trial nor appellate courts are authorized to "review
legislative determinations.' [Citation.] Thus, the Legislature's

19

determination of the facts warranting its action ' ”must not be
set aside or disregarded by the courts, unless the legislative
decision is clearly and palpably wrong and the error appears
beyond reasonable doubt from facts or evidence which cannot

@

be controverted .... “ ' [Citations.] In other words, legislative
determinations are not to be judicially nullified unless they are
manifestly unreasonable, arbitrary or capricious. [Citations.]
Judges may not substitute their judgment for that of the
Legislature if there is any reasonable justification for the
latter's action. [Citations.] This means that if reasonable
minds may differ as to the reasonableness of a legislative
enactment [citations], or if the reasonableness of the

enactment is fairly debatable [citation], the enactment must

be upheld.” *414 (Professional Engineers v. Department of

Transportation, supra, 15 Cal.4th at pp. 575-576, fn. omitted
(dis. opn. of Baxter, J.).)

The majority's refusal to accord due deference to the
Legislature's findings so as to invalidate Assembly Bill No.
2274 thus violates the separation of powers doctrine and
results in a further step toward government by the judiciary.

When the Legislature adopted Assembly Bill No. 2274, it
recited the findings which satisfied that body of the need
for a change in California law. As the majority concede,
those findings are derived in part from opinions of the United
States Supreme Court which accept the accuracy of stated
factual propositions as support for their conclusions that
statutes like Assembly Bill No. 2274 would not violate any
privacy interest a pregnant minor has under the United States
Constitution. (See, e.g., H. L. v. Matheson (1981) 450 U.S.
398,408,411 [101 S.Ct. 1164, 1172, 67 L.Ed.2d 388]; Bellotti
v. Baird (1979) 443 U.S. 622, 640 [99 S.Ct. 3035, 3046-3047,
61 L.Ed.2d 797] (lead opn. by Powell, J.).) The majority
nonetheless reject both the conclusions of the Supreme Court
and those of the California Legislature, a co-equal branch
of government and the branch charged with resolving policy
questions such as those arising in the debate over minors'
abortion rights, in favor of findings by a single trial judge
which support the majority view that Assembly Bill No. 2274
is invalid.

As I, and Justice Ardaiz in his dissenting opinion in
Professional Engineers v. Department of Transportation,
supra, 15 Cal.4th at page 586, have observed, a rule which
permits a court to summarily disregard legislative findings
has no support in our case law and does violence to the
constitutional doctrine of separation of powers. (Cal. Const.,
art. II1, § 3.)

III. Rewriting Article I, Section

1, to Abrogate Parental Rights
In 1972, concerned that theretofore private information was
too easily accessible in an age of increased “surveillance
and data collection” (White v. Davis (1975) 13 Cal.3d 757,
774 [120 Cal.Rptr. 94, 533 P.2d 222]), the citizens of this
state added “privacy” to the rights secured in the Declaration
of Rights of the California Constitution. At that time there
was no reason to *415 believe that this right of privacy

encompassed anything other than informational privacy. 2

“[TThe moving force behind the new constitutional
provision was a more focussed privacy concern,
relating to the accelerating encroachment on
personal freedom and security caused by increased
surveillance and data collection activity in
contemporary society. The new provision's primary
purpose is to afford individuals some measure
of protection against this most modern threat to
personal privacy.
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“The principal objectives of the newly adopted
provision are set out in a statement drafted by
the proponents of the provision and included
in the state's election brochure. The statement
begins: 'The proliferation of government snooping
and data collecting is threatening to destroy our
traditional freedoms. Government agencies seem to
be competing to compile the most extensive sets of
dossiers of American citizens. Computerization of
records makes it possible to create 'cradle-to-grave'
profiles of every American. [] At present there are
no effective restraints on the information activities
of government and business. This amendment
creates a legal and enforceable right of privacy for
every Californian.’ (Italics in original.)

“The argument in favor of the amendment then
continues: 'The right of privacy is the right to be left
alone. It is a fundamental and compelling interest.
It protects our homes, our families, our thoughts,
our emotions, our expressions, our personalities,
our freedom of communion and our freedom to
associate with the people we choose. It prevents
government and business interests from collecting
and stockpiling unnecessary information about us
and from misusing information gathered for one
purpose in order to serve other purposes or to
embarrass us.

“ 'Fundamental to our privacy is the ability
to control circulation of personal information.
[(Italics
social relationships and personal freedom. The

in original.)] This is essential to
proliferation of government and business records
over which we have no control limits our ability to
control our personal lives. Often we do not know
that these records even exist and we are certainly
unable to determine who has access to them.

“ 'Even more dangerous is the loss of control
over the accuracy of government and business
records of individuals. Obviously if the person is
unaware of the record, he or she cannot review
the file and correct inevitable mistakes.... []] The
average citizen ... does not have control over
what information is collected about him. Much is
secretly collected ...." ” (White v. Davis, supra, 13
Cal.3d at pp. 774-775.)

Today, culminating a quarter-century of increasingly
expansive reading of the privacy provision of article I,
section 1, the majority hold that, by adopting a constitutional

right to privacy, the voters of this state intended to grant

children the right to obtain abortions without the knowledge
or consent of their parents or even of a judicial officer
acting in the best interest of a child too immature to give
consent. They do so notwithstanding their acknowledgment
that in this state a child's right to obtain any type of medical
care has always been subject to parental and legislative
control, and despite their recognition that other aspects of
this newly recognized right of minors to “autonomy privacy”
in reproductive matters, i.e., the sexual conduct necessary to
exercise this “right,” is also subject to parental and legislative
control. (See, e.g., Pen. Code, § 261.5.)

Nothing in the history of the privacy provision of article I,
section 1, suggests that it was the intent of the voters that
parents be denied their *416 fundamental right to direct
this aspect of the upbringing of their children, a right that

finds its source in the federal Constitution> and that is also
protected by the California Constitution. We have described
this right of parents as “a compelling one, ranked among the
most basic of civil rights.” (/n re B.G., supra, 11 Cal.3d at
p. 688.) Yet, abrogation of parental rights is the inevitable
result of the majority's opinions. One looks in vain to the
history and wording of the privacy provision to find an intent
to limit parental rights. No such intent may be presumed, since
parental rights are protected not only by the state Constitution,
but also by the federal Constitution and may not be restricted
by the state. Nor, even by the closest scrutiny of the entrails
of the 1972 constitutional change can we discern a basis for
concluding that the voters realized that they had excised, and
intended to excise, from all other parental and state authority
over minors, the right of parents and the state to control a
child's access to abortion.

See Wisconsin v. Yoder (1972) 406 U.S. 205, 230
[92 S.Ct. 1526, 1540-1541, 32 L.Ed.2d 15]; In re
Roger S. (1977) 19 Cal.3d 921, 934 [141 Cal.Rptr.
298, 569 P.2d 1286]; In re B.G. (1974) 11 Cal.3d
679, 688 [114 Cal.Rptr. 444, 523 P.2d 244].)

Moreover, the majority next relegate a competing
constitutional interest—parental rights—to the status of
simply another factor to be weighed as part of the state interest
in Assembly Bill No. 2274. The majority fail to acknowledge
that state and federal constitutional rights of a parent are not
only a “compelling state interest” per se, but rights that were
in no way diminished by the addition of a right of privacy to

article I, section 1.
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Of course, nothing said in these opinions has any impact
on parents' rights under the federal Constitution. Whether
the California Constitution, as construed by the majority
to condition a parent's involvement in a minor daughter's
decision to undergo an abortion on the child's willingness
to seek the parent's advice and counsel, impermissibly
intrudes on the parent's rights may yet be decided in another
forum. The majority's wholesale abdication of the judiciary's
obligation to protect and preserve parental rights under the
California Constitution should not be overlooked, however.

Once again, past precedent is overlooked or ignored in the
downgrading of the parents' constitutional rights. Until today,
a court was obligated to use every effort to avoid finding that
a newly adopted statute or constitutional provision effected
a pro tanto repeal of an existing provision. Finding a pro
tanto repeal is disfavored and is recognized only when there
is a clear legislative intent that a newly enacted statute repeal
existing legislation. (Manufacturers Life Ins. Co. v. Superior
Court (1995) 10 Cal.4th 257, 267 [41 Cal.Rptr.2d 220,
895 P.2d 56].) That rule was equally applicable to possibly
conflicting constitutional provisions. Rather than finding a
conflict *417 and resulting pro tanto repeal, whenever
possible the two were to be harmonized so as to give effect to
both to the extent possible. (City and County of San Francisco
v. County of San Mateo (1995) 10 Cal.4th 554, 563 [41
Cal.Rptr.2d 888, 896 P.2d 181].)

Were these well-established rules applied here, of course,
the majority would be hard pressed to explain their implicit
conclusion that when a right to privacy was added to article I,
section 1, the electorate intended a pro tanto repeal of existing,
fundamental, constitutionally protected, parental rights. In
Assembly Bill No. 2274 the Legislature has acted to preserve
and advance parental rights by creating a procedure which
encourages parental involvement in a child's decision on
whether or not to undergo an abortion. There is nothing
unreasonable, irrational, or capricious in the Legislature's
conclusion that parental consent should be required wherever
possible and that when it is not feasible for a pregnant minor
to consult with a parent, a judge, rather than an abortion
provider, should decide if the minor child is sufficiently
mature to give informed consent. In the constitutional world
of the majority, by contrast, any third party, even one
interested in avoiding parental responsibility—the father of
the unborn child—may “assist” the minor in a round of
“physician shopping” until a doctor is found who can be
convinced that the minor is capable of giving informed
consent.

IV. The Revision of Hill

This court has long since expanded the privacy right
found in article I, section 1, to encompass “autonomy” as
well as “informational” privacy. (See Committee to Defend
Reproductive Rights v. Myers (1981) 29 Cal.3d 252,275 [172
Cal.Rptr. 866, 625 P.2d 779, 20 A.L.R.4th 1118]; cf. People v.
Privitera (1979) 23 Cal.3d 697 [153 Cal.Rptr. 431, 591 P.2d
919, 5 A.L.R.4th 178]; White v. Davis, supra, 13 Cal.3d 757.)
Now, only three years after enunciating, in a carefully crafted
opinion, the elements identi fied in Hi// v. National Collegiate
Athletic Assn. (1994) 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865
P.2d 633] (Hill), as necessary to establish a violation of that
right of privacy, the plurality opinion finds Hill too restrictive.
What appeared to be a relatively insignificant modification of
those elements in the lead opinion in Loder v. City of Glendale
(1997) 14 Cal.4th 846 [59 Cal.Rptr.2d 696, 927 P.2d 1200]
(Loder), in which an “egregious” breach of social norms
became a “serious” breach, now accelerates into a wholesale
erosion of the threshold elements.

The plurality opinion confirms what Loder presaged. It is
no longer necessary that a plaintiff establish the threshold
elements identified in Hill *418 before the state must justify
challenged legislation. According to the lead opinion in
Loder, a not too subtle “stalking horse” for this opinion, and
now repeated in this plurality opinion, Hill did not establish
any new requirements. The threshold elements are simply
irrelevant if the court considering a privacy claim believes
the complaint alleges conduct which “significantly affects”
a protected privacy interest. It is no longer necessary to
determine at the outset whether a reasonable expectation of
privacy exists in the circumstances. (Hill, supra, 7 Cal.4th
at p. 40.) Were that still necessary, of course, the plurality
opinion might have to focus immediately on whether and why
minors have expectation of privacy in circumstances that have
been subject to parental and state control since California
joined the union, and how the procedures established by
Assembly Bill No. 2274 constitute any “breach of the social
norms underlying [a child's] privacy right.” (Hill, supra,
7 Cal.4th at p. 37.) Having not so subtly revised Hill,
the plurality opinion is able to postpone discussion of this
otherwise dispositive question until it is subsumed in its
examination of “compelling state interest.”

As with beauty, what may “significantly affect” a privacy
interest lies in the eye of the judicial beholder. What is clear
to this majority may be cloudy in the eyes of another court.
The plurality opinion reformulates the crucial Hill threshold
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elements and the concurring opinion misapplies them leaving
both the bench and bar asea in an ocean of uncertainty over
the reach of the privacy provision of article I, section 1.
Presumably a judge will know a violation when he or she sees
one.

BROWN, J.,

Dissenting.-

Introduction

Today, the court invalidates the Legislature's effort to increase
the involvement of parents in the abortion decisions of their
unemancipated minor daughters, concluding the enactment
cannot survive the exacting scrutiny of a compelling state
interest test. To reach this result, the plurality must ignore
the historic limits of the federal Constitution, rewrite the
privacy provision of the state Constitution, and abrogate the
constitutional interests of parents in an opinion that cannot
survive any level of scrutiny, much less strict scrutiny.

In 1987, our Legislature enacted Assembly Bill No. 2274,
1987-1988 Regular Session (hereafter Assembly Bill 2274),
which prohibits a physician from performing an abortion on
an unemancipated minor without either the written consent
of one of her parents or judicial authorization. Assembly
Bill 2274 embodies a legislative effort to accommodate the
competing interests *419 involved in an unemancipated
minor's abortion decision—the minor's interests, the interests
of her parents, and the state's interest in her health and welfare.
As this court and the United States Supreme Court have
repeatedly cautioned, when dealing with the sensitive subject
of abortion, “[o]ur obligation is to define the liberty of all,
not to mandate our own moral code.” (Planned Parenthood
of Southeastern Pa. v. Casey (1992) 505 U.S. 833, 850 [112

S.Ct. 2791, 2806, 120 L.Ed.2d 674] (hereafter Casey).) "

further
undesignated citations to Casey are to portions

Unless otherwise indicated, all
of the plurality opinion reflecting the views of a
majority of the United States Supreme Court. (See
Casey, supra, 505 U.S. at p. 922 [112 S.Ct. at
pp. 2843-2844] (conc. and dis. opn. of Stevens,
J.) [joining portions of the plurality opinion]; ibid.
(conc. and dis. opn. of Blackmun, J.) [same].)

In our assessment of liberty interests, we would do well to
heed the advice of Justice Holmes: “[TThe word 'liberty' ... is

perverted when it is held to prevent the natural outcome of a
dominant opinion, unless it can be said that a rational and fair
man necessarily would admit that the statute proposed would
infringe fundamental principles as they have been understood
by the traditions of our people and our law.” (Lochner v. New
York (1905) 198 U.S. 45, 76 [25 S.Ct. 539, 547,49 L.Ed. 937]
(dis. opn. of Holmes, J.).) “The best that can be said is that
through the course of this Court's decisions it has represented
the balance which our Nation, built upon postulates of respect
for the liberty of the individual, has struck between that liberty
and the demands of organized society. If the supplying of
content to this Constitutional concept has of necessity been a
rational process, it certainly has not been one where judges
have felt free to roam where unguided speculation might take
them.... No formula could serve as a substitute, in this area,
for judgment and restraint.” (Poe v. Ullman (1961) 367 U.S.
497, 542 [81 S.Ct. 1752, 1776, 6 L.Ed.2d 989] (dis. opn. of
Harlan, J.).)

This is such a case. Its resolution demands delicate balance
and exquisite restraint. We are faced with one of the most
troubling paradoxes of human endeavor. Although liberty
may find “no refuge in a jurisprudence of doubt” (Casey,
supra, 505 U.S. at p. 844 [112 S.Ct. at p. 2803]), “[t]he
spirit of liberty is the spirit which is not too sure that it is
right” (Hand, The Spirit of Liberty, in The Spirit of Liberty
(Dilliard edit. 1974) p. 190), for too much certainty is the
surest way to extinguish liberty altogether. (Cf. Washington v.
Glucksberg (1997)  US. | [117 S.Ct. 2258, 2275,
~ L.Ed.2d ] [“Throughout the Nation, Americans are
engaged in an earnest and profound debate about the morality,
legality, and practicality of physician-assisted suicide. Our
holding permits this debate to continue, as it should in a
democratic society.”].)

Courts must speak with clarity and precision when the
available tools are adequate to the task at hand, but
when the claim at issue involves fundamentally moral and
philosophical questions as to which there is no clear answer,
*420 courts must remain tentative, recognizing the primacy
of legislative prerogatives. The temptation always exists
for judges to “wrap up their veto” of a legislative policy
in a “protective veil of adjectives such as ... 'reasonable,’
'inherent,' [or] 'fundamental,’ ... whose office usually, though
quite innocently, is to disguise what they are doing and
impute to it a derivation far more impressive than their
personal preferences, which are all that in fact lie behind the
decision.” (Hand, The Bill of Rights (Harv.U. Press 1958) p.

70.) Whether judges act innocently or deliberately, the harm
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to the body politic is the same. The very real danger we
face when “courts foreclose ordinary politics in one area after
another” is that the “democratic elements in our republican
experiment will wither away, while new forms of tyranny by
the powerful few arise.” (Scalia, Comment by Glendon in A
Matter of Interpretation (Princeton U. Press 1997) p. 113.)
“Whom should we fear more: an aroused populace, or the
vanguard who know better than the people what the people
should want?” (/bid.)

The danger is most acute when the language to be interpreted
is amorphous, vague, or general enough to provide broad
scope for judicial policymaking and the court insists on
creating its own standard, untethered to either the language,
as used by its authors or, in the case of a constitution, the
apparent intent of those who ratified it. The word “privacy”
as used in the California Constitution, for example, has a
meaning which can easily be derived from its history, context,
and text. The controlling opinion reads this history backwards
to infuse “privacy” with a meaning it did not clearly possess
at the time of its enactment. As Jefferson warned us, “Laws
are made for men of ordinary understanding, and should,
therefore, be construed by the ordinary rules of common
sense. Their meaning is not to be sought for in metaphysical
subtleties, which may make anything[] mean everything or
nothing, at pleasure.” (15 The Writings of Thomas Jefferson
(Lipscomb edit. 1903) p. 450.)

The plurality goes to extraordinary lengths to declare
Assembly Bill 2274 unconstitutional. The fundamental flaw
running throughout its analysis is the utter lack of deference
to the ordinary constraints of judicial decisionmaking—
deference to state precedent, to federal precedent, to the
collective judgment of our Legislature, and, ultimately, to
the people we serve. The plurality begins by reinventing
the legal standards governing facial constitutional challenges
and proceeds to misapply its own new standards. Then,
without any analytical foundation, it invokes the doctrine of
independent state grounds, thereby disposing of two decades
of highly pertinent United States Supreme Court precedent.
Next, the plurality all but eliminates the threshold elements
of a state privacy cause of action and misanalyzes what little
remains of the elements. Finally, it subjects Assembly Bill
2274toan *421 inherently insurmountable level of scrutiny,
expressly disavowing any requirement of deference to the
Legislature along the way.

A justice “is not to innovate at pleasure. He is not a knight-
errant, roaming at will in pursuit of his own ideal of beauty or

of goodness.” (Cardozo, The Nature of the Judicial Process,
in Selected Writings of Benjamin Nathan Cardozo (Hall edit.
1947) p. 164.) It is impossible to know the motives of any
other judge. I do not purport to do so here. It is fair, however,
to criticize the reasoning and justifications presented in a
judicial opinion. In this case, the court's reliance on highly
questionable premises to invalidate so eminently reasonable
a statute invites cynicism.

I dissent.

Facial Constitutionality of Assembly Bill 2274
Not until two-thirds of the way through its opinion does the
plurality address a dispositive procedural fact—namely, that
this case involves a facial challenge to Assembly Bill 2274.
“To support a determination of facial unconstitutionality,
voiding the statute as a whole, [plaintiffs] cannot prevail
by suggesting that in some future hypothetical situation
constitutional problems may possibly arise as to the particular
Rather, [plaintiffs] must
demonstrate that the act's provisions inevitably pose a

application of the statute ....

present total and fatal conflict with applicable constitutional
prohibitions.” (Pacific Legal Foundation v. Brown (1981) 29
Cal.3d 168, 180-181 [172 Cal.Rptr. 487, 624 P.2d 1215],
second italics added; see also Superior Court v. County of
Mendocino (1996) 13 Cal.4th 45, 60-61 [51 Cal.Rptr.2d 837,
913 P.2d 1046]; Tobe v. City of Santa Ana (1995) 9 Cal.4th
1069, 1084 [40 Cal.Rptr.2d 402, 892 P.2d 1145]; Arcadia
Unified School Dist. v. State Dept. of Education (1992) 2
Cal.4th 251, 267 [5 Cal.Rptr.2d 545, 825 P.2d 438].) In order
to succeed on a facial challenge, plaintiffs must show that a
statute or ordinance is unconstitutional “under any and all
circumstances.” (Superior Court v. County of Mendocino,
supra, 13 Cal.4th at p. 60, original italics; see also 7obe v.
City of Santa Ana, supra, 9 Cal.4th at p. 1111 (conc. opn. of
Werdegar, J.) [“in all its possible applications.”].) Plaintiffs
have failed to make the requisite showing in this case.

There can be no question that Assembly Bill 2274 is
constitutional as to minors who lack the capacity to give
informed consent. As the plurality acknowledges (see plur.
opn., ante, at pp. 355, 357), under our decision in Ballard
v. Anderson (1971) 4 Cal.3d 873 [95 Cal.Rptr. 1, 484 P.2d
1345, 42 A.L.R.3d 1392], “there is an additional limitation
implicit in each of the medical emancipation statutes: the
minor must be of sufficient maturity to %422 give an
informed consent to any treatment procedure. [Citation.] A
minor of any age who is unable to convince competent
medical authorities that she has the requisite understanding
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and maturity to give an informed consent for any medical
treatment, including a therapeutic abortion, will be denied
such treatment without the consent of either a parent or legal
guardian.” (Id. at p. 883, second italics added & fn. omitted.)
Subsequent to our decision in Ballard, the United States
Supreme Court held that a minor's federal constitutional right
to an abortion includes a right to nontherapeutic abortions
and requires that, in lieu of parental consent, “the State must
provide an alternative procedure whereby a pregnant minor
may demonstrate that she is sufficiently mature to make the
abortion decision herself or that, despite her immaturity, an
abortion would be in her best interests.” (4dkron v. Akron
Center for Reproductive Health (1983) 462 U.S. 416, 439-440
[103 S.Ct. 2481, 2497-2498, 76 L.Ed.2d 687].) Thus, as
the plurality must ultimately concede, the bypass procedure
established by Assembly Bill 2274 is not only constitutional
but constitutionally mandated for minors who are not capable
of giving informed consent. (See plur. opn., ante, at p.
359, fn. 34.) The state must provide such a minor with a
bypass option in addition to parental consent. (See People
v. Brisendine (1975) 13 Cal.3d 528, 548 [119 Cal.Rptr. 315,
531 P.2d 1099 [State court's interpretation of state law cannot
“restrict the liberties guaranteed the entire citizenry under

the federal charter.”].)2 Because Assembly Bill 2274 is not
unconstitutional in all its possible applications, it clearly
survives a facial constitutional challenge.

At oral argument, plaintiffs' counsel suggested that
when a minor is not capable of giving informed
consent and does not want to seek parental consent,
her physician should initiate a child protective
services investigation. This suggestion is both
grossly overintrusive and legally insufficient to
comply with the governing federal constitutional
mandate. The plurality's suggestion that a common
law judicial bypass procedure could be invoked
for such immature minors (plur. opn., ante, at p.
359, fn. 34) is equally unworkable. How a minor
who is too immature to give informed consent can
possibly be expected to navigate the perils of an
uncodified judicial bypass procedure escapes me.
Assembly Bill 2274, by contrast, assists such a
minor by authorizing the appointment of a guardian
ad litem and by guaranteeing the right to court-
appointed counsel. (See former Health & Saf.
Code, § 25958, subd. (b), now § 123450, subd. (b).)

Since Assembly Bill 2274 does not inevitably pose a
present total and fatal conflict with applicable constitutional

prohibitions, the plurality must resort to an overbreadth
analysis. According to the plurality, such an analysis is
required when “a statute, as written, broadly impinges upon
fundamental constitutional privacy rights in its general,
normal, and intended application.” (Plur. opn., ante, at p. 343;
see also ibid. [direct and substantial impingement]; id. at p.
348 [broad and direct impingement].) Whatever the merits of
this assertion in the abstract, there is no basis for resorting
to the doctrine of overbreadth in this case. At the very most,
the evidence at trial established what Assembly Bill 2274

LRI

was “likely” to do, “in some instances,” “at least to some
extent.” (Plur. opn., ante, at pp. 355, 359; see also post, *423
at p. 439.) The statute does not impose a broad, direct, and

substantial impingement in its general, normal, and intended

application. 3 (See post, at pp. 429-439.)

Nor does federal law support the use of an
overbreadth analysis. Although the plurality asserts
that Casey, supra, 505 U.S. 833, extended the
overbreadth doctrine to the abortion context (see
plur. opn., ante, at pp. 345-346), in reality, this is
an open question. (See Washington v. Glucksberg,
supra,  US.atp.  [117 S.Ct. at p. 2275]
(conc. opn. of Stevens, J.) [the issue is “the subject
of debate” within the high court].) In any event,
even if the passage the plurality quotes from Casey
could somehow be deemed to have extended the
doctrine, the very next paragraph of Casey, which
the plurality fails to quote, explicitly limits the
extension to adult women: “This conclusion is in
no way inconsistent with our decisions upholding
parental notification or consent requirements.
[Citations.] Those enactments, and our judgment
that they are constitutional, are based on the quite
reasonable assumption that minors will benefit
from consultation with their parents and that
children will often not realize that their parents
have their best interests at heart. We cannot adopt
a parallel assumption about adult women.” (Casey,
supra, 505 U.S. at p. 895 [112 S.Ct. at p. 2830].)

Moreover, as one of the plurality's principal authorities
explains, statute to be
unconstitutional on overbreadth grounds,

before a court declares a
it must be
“convinced that the [legislative] purpose can be achieved
by regulations drawn more narrowly and precisely than is
attempted by the statute [at issue].” (City of Carmel-by-the-
Sea v. Young (1970) 2 Cal.3d 259, 270 [85 Cal.Rptr. 1,
466 P.2d 225, 37 A.L.R.3d 1313].) Although the plurality
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suggests “there may be a small subclass of persons covered
by [Assembly Bill 2274] as to whom a similar but much
more narrowly drawn statute constitutionally could be
applied” (plur. opn., ante, at p. 343), in fact, the line
drawn by the statute—age 18—is the only sensible one
to draw. Plaintiffs themselves concede that the capacity to
give informed consent varies in the case of each individual
unemancipated minor. Thus, in response to our inquiry
whether a 17-year-old girl is capable of giving informed
consent, counsel answered, “Maybe, maybe not.” (See
Bellotti v. Baird (1979) 443 U.S. 622, 643-644, fn. 23 [99
S.Ct. 3035, 3048, 61 L.Ed.2d 797] (plur. opn. of Powell, J.)
(hereafter Bellotti IT) [“[T]he peculiar nature of the abortion
decision requires the opportunity for case-by-case evaluations
of the maturity of pregnant minors.”]; see also Akron v.
Akron Center for Reproductive Health, supra, 462 U.S. at
pp. 441-442 [103 S.Ct. at pp. 2498-2499] [same]; Stanford v.
Kentucky (1989) 492 U.S. 361, 396 [109 S.Ct. 2969, 2989,
106 L.Ed.2d 306] (dis. opn. of Brennan, J.) [*... 18 is the
dividing line that society has generally drawn, the point at
which it is thought reasonable to assume that persons have an
ability to make, and a duty to bear responsibility for[,] their []
judgments.... [A]ge 18 is a necessarily arbitrary social choice
as a point at which to acknowledge a person's maturity and
responsibility[.] [Gliven the different developmental rates
of individuals, it is in fact 'a conservative estimate of the
dividing line between adolescence and adulthood. Many of
the psychological and emotional changes that an adolescent
experiences in maturing do not actually occur until the early
20s.' 7)) *424

Assembly Bill 2274 does not inevitably pose a present total
and fatal conflict with applicable constitutional prohibitions,
and there is no basis for applying an overbreadth analysis in
this case. Plaintiffs' facial challenge to the statute should be
rejected on this basis alone.

Independent State Grounds
The plurality candidly acknowledges that the Legislature
drafted Assembly Bill 2274 to comply with well-established
United States Supreme Court precedent. (See plur. opn.,
ante, at pp. 324-325.) Nevertheless, the plurality, without
any analysis or discussion, relegates nine United States
Supreme Court decisions addressing the validity of parental
involvement statutes to a single footnote (see id. at p. 324,
fn. 11), resurrecting their language out of context only when
necessary to reach its ultimate destination. (See, e.g., id. at pp.
333; 336; 337-338, fn. 22; 344; 350, fn. 26; 354; 359, fn. 34.)

The plurality's wholesale departure from more than 20 years
of high court precedent is itself wholly unprecedented.

In an attempt to justify the departure, the plurality relies on the
fact that under the California Constitution the right to privacy
is explicit whereas under the United States Constitution the
right is implicit. (See plur. opn., ante, at p. 326.) Granted. The
express phrase “and privacy” was added to article I, section |
of the California Constitution by an initiative adopted by the
voters on November 7, 1972 (hereafter the Privacy Initiative).
But it does not follow that we should ignore United States
Supreme Court precedent in defining the state right. To the
contrary, one of the principal sources we look to in order
to discern the meaning of “privacy” as used in the Privacy
Initiative is the “federal constitutional right, derived from
various provisions of the Bill of Rights, that took distinct
shape in United States Supreme Court decisions in the 1960's
safeguarding the rights of individuals and private entities
from government invasion.” (Hill v. National Collegiate
Athletic Assn. (1994) 7 Cal.4th 1, 23 [26 Cal.Rptr.2d 834,
865 P.2d 633] (hereafter Hill).) “The ballot arguments refer
to the right to privacy as 'an important American heritage
and essential to the fundamental rights guaranteed by the
First, Third, Fourth, and Ninth Amendments to the U.S.
Constitution,' thereby invoking the federal constitutional right
to privacy as recognized in decisions of the United States
Supreme Court. [Citation.] [{]] The Privacy Initiative was
placed before the voters following a two-thirds vote of
each house of the Legislature. (Cal. Const., art. XVIII, §
1.) Testimony before the Assembly Constitution Committee,
together with staff reports and analyses prepared for that
committee and the Senate Constitution Committee, makes
explicit reference to the federal constitutional right to privacy,
particularly as it developed beginning with Griswold v.
Connecticut (1965) 381 U.S. 479 [14 L.Ed.2d 510, 85 S.Ct.
1678].” (Hill, supra, 7 Cal.4th at p. 28.) *425

Where, as here, a state constitutional protection was modeled
on a federal constitutional right, we should be extremely
reticent to disregard United States Supreme Court precedent
delineating the scope and contours of that right. As this
court unanimously recognized in Raven v. Deukmejian (1990)
52 Cal.3d 336 [276 Cal.Rptr. 326, 801 P.2d 1077], relied
on by the plurality, “[a]s early as 1938, we stated that
'cogent reasons must exist before a state court in construing
a provision of the state Constitution will depart from the
construction placed by the Supreme Court of the United States
on a similar provision in the federal Constitution.' [Citations.]
[1] [Our cases] acknowledge and support a general principle
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or policy of deference to United States Supreme Court
decisions, a policy applicable in the absence of good cause
for departure or deviation therefrom.” (/d. at p. 353, italics
omitted; see also id. at p. 356 (conc. and dis. opn. of Mosk,
J.) [joining the majority opinion on this issue].)

In the context of an unemancipated minor's abortion decision,
it is particularly appropriate to seek guidance from the high
court and to follow this general policy of deference. The
nine decisions addressing the constitutionality of parental
involvement statutes reflect the collective wisdom of sixteen
Supreme Court justices gleaned over the course of more
than two decades. In Casey, the most recent parental
consent decision, eight of the court's nine justices concluded
that parental consent statutes such as California's were
constitutional. (See Casey, supra, 505 U.S. at pp. 899-900
[112 S.Ct. at p. 2832] (plur. opn. of O'Connor, Kennedy, and
Souter, JJ.); id. at p. 922, fn. 8 [112 S.Ct. at pp. 2843-2844]
(conc. and dis. opn. of Stevens, J.); id. at pp. 970-971 [112
S.Ct. at pp. 2868-2869] (conc. and dis. opn. of Rehnquist,
C. J)).) As I explain in greater detail below (see post, at pp.
429-439), the Supreme Court's decisions in this area reflect a
delicate balancing of a number of competing interests.

The only “cogent reason” the plurality articulates for
departing from federal precedent is that the plurality opinion
in Committee to Defend Reproductive Rights v. Myers (1981)
29 Cal.3d 252 [172 Cal.Rptr. 866, 625 P.2d 779] (hereafter
Mpyers), “clearly demonstrates that the state Constitution has
been interpreted to provide greater protection of a woman's
right of choice than that provided by the federal Constitution
as interpreted by the United States Supreme Court.” (Plur.
opn., ante, at p. 327, italics added.) Myers does not support
this proposition. The Myers opinion concluded only that “the
protection afforded the woman's right of procreative choice as
an aspect of the right of privacy under the explicit provisions
of our Constitution is at least as broad as that described
in Roe v. Wade [(1973) 410 U.S. 113 (93 S.Ct. 705, 35
L.Ed.2d 147)].” (Myers, supra, 29 Cal.3d at p. 281, italics
added (plur. opn. of Tobriner, J.); see also Conservatorship of
Valerie *426 N. (1985) 40 Cal.3d 143, 163 [219 Cal.Rptr.
387, 707 P.2d 760] [state and federal Constitutions afford
“similar protection” to procreative choice].) Only by broadly
misreading Myers can the plurality here avoid the analytical
force of federal authority.

Assuming arguendo the state Constitution does afford greater
protection to procreative choice, United States Supreme Court

precedent surely remains relevant. 4 More importantly, in the

context of this case, the fact that the state right to privacy
may afford greater protection does not alter the fundamental
nature of the interests to be balanced. Rather, to the extent
the state right to privacy affords greater protection to an
unemancipated minor's procreative choice, it affords at least
commensurate protection to her family's right to privacy.
(See Ballot Pamp., Proposed Amends. to Cal. Const. with
arguments to voters, Gen. Elec. (Nov. 7, 1972), argument
in favor of Prop. 11, p. 27 [“The right of privacy is the
right to be left alone. It is a fundamental and compelling
interest. It protects our homes, our families, our thoughts, our
emotions, our expressions, our personalities, our freedom of
communion, and our freedom to associate with the people we
choose.” (Italics added.)].)

An examination of the plurality's selective
quotation from the case law is telling. The plurality
quotes Urbaniak v. Newton (1991) 226 Cal.App.3d
1128 [277 Cal.Rptr. 354], for the proposition that
“ 'the state right of privacy has been held to be
broader than the federal right.' ” (Plur. opn., ante,
at p. 327.) The complete passage from the case
states that “[a]lthough the state right of privacy
has been held to be broader than the federal right
[citation], California courts construing article I,
section 1, have looked for guidance to federal
precedents.” (Urbaniak v. Newton, supra, 226
Cal.App.3d atp. 1136, italics added.) Likewise, the
plurality quotes American Academy of Pediatrics
v. Van de Kamp (1989) 214 Cal.App.3d 831
[263 Cal.Rptr. 46], for the proposition that “ 'the
California Constitution ... expressly recognizes a
right to privacy ... which is broader than the federal
right to privacy.'” (Plur. opn., ante, at pp. 327-328.)
The very next paragraph of the case explains
that the state right “is to be construed by our
courts ' “informed but untrammeled by the United
States Supreme Court's reading of parallel federal

[

provisions. [Citations.] (American Academy of
Pediatrics v. Van de Kamp, supra, 214 Cal.App.3d

at p. 839, italics added.)

This explicit reference to “our homes” and “our families”
demonstrates that the voters did not intend the Privacy
Initiative to erect a barrier between an unemancipated minor
and her own parents. To the contrary, the voters intended
to incorporate well-established state and federal precedent
affording a sphere of constitutional protection to our homes
and families, a sphere that encompasses the right of parents
to direct the moral and spiritual upbringing of their own
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children. (See, e.g., Moore v. East Cleveland (1977) 431 U.S.
494,503-504 & fn. 12 [97 S.Ct. 1932, 1937-1938, 52 L.Ed.2d
531] (plur. opn. of Powell, 1.); Ginsberg v. New York (1968)
390 U.S. 629, 639 [88 S.Ct. 1274, 1280, 20 L.Ed.2d 195];
see generally post, at pp. 429-432.) In other words, the same
Constitution that protects an unemancipatedminor's privacy
also protects “the private realm of family life which the state
*427 cannot enter.” (Prince v. Massachusetts (1944) 321
U.S. 158, 166 [64 S.Ct. 438, 442, 88 L.Ed. 645].)

Elements of a State Law Privacy Cause of Action
Having dramatically expanded the scope of the plurality
holding in Myers, supra, 29 Cal.3d 252, the plurality here
turns to our recent decision in Hill, supra, 7 Cal.4th 1. In Hill,
following an extended discussion of the state constitutional
right to privacy, this court held that “a plaintiff alleging an
invasion of privacy in violation of the state constitutional
right to privacy must establish each of the following: (1) a
legally protected privacy interest; (2) a reasonable expectation
of privacy in the circumstances; and (3) conduct by defendant
constituting a serious invasion of privacy.” (Id. at pp. 39-40;
see also Heller v. Norcal Mutual Ins. Co. (1994) 8 Cal.4th 30,
42-43 [32 Cal.Rptr.2d 200, 876 P.2d 999] [same].)

Today, in a sentence whose length is exceeded only by its
circuity, the plurality offers the following gloss on our holding
in Hill: © 'The three ” elements® set forth in Hill—a legally
protected privacy interest, reasonable expectation of privacy,
and serious invasion of privacy—should not be interpreted
as establishing significant new requirements or hurdles that
a plaintiff must meet in order to demonstrate a violation of
the right to privacy under the state Constitution—hurdles
that would modify substantially the traditional application of
the state constitutional privacy provision (and diminish the
protection provided by that provision), by authorizing, in a
wide variety of circumstances, the rejection of constitutional
challenges to conduct or policies that intrude upon privacy
interests protected by the state constitutional privacy clause,
without any consideration of the legitimacy or importance of
a defendant's reasons for engaging in the allegedly intrusive
conduct and without balancing the interests supporting the
challenged practice against the severity of the intrusion
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imposed by the practice.' ” (Plur. opn., ante, at pp. 330-331,
original italics, quoting Loder v. City of Glendale (1997)
14 Cal.4th 846, 891 [59 Cal.Rptr.2d 696, 927 P.2d 1200]
(lead opn. of George, C.J.) (hereafter Loder).) Amazingly,
according to the plurality, the 58-page opinion in Hill,
supra, 7 Cal.4th 1, did not establish any “significant new

requirements.”

Again quoting from Loder, supra, 14 Cal.4th at page 893, the
plurality tells us that the three elements established in Hill
'do not eliminate the necessity for weighing and balancing the
justification for the conduct in question against the intrusion
on privacy resulting from the conduct in any case that raises
a genuine, nontrivial invasion of a protected privacy interest.'
” (Plur. opn., ante, at p. 331, italics added.) Instead, we are

)

told, the *428 elements were designed simply to * 'permit
courts to weed out claims that involve so insignificant or de
minimis an intrusion on a constitutionally protected privacy
interest as not even to require an explanation or justification
by the defendant.'” (Ibid., italics added, quoting Loder, supra,

14 Cal.4th at p. 893 (lead opn. of George, C. J.).)

This strained interpretation of Hill has never been endorsed
by a majority of this court. And with good reason. It is
inconceivable that when the court in Hill required and in
Heller reiterated that “[a]ctionable invasions of privacy must
be sufficiently serious in their nature, scope, and actual or
potential impact to constitute an egregious breach of the social
norms underlying the privacy right” (Hill, supra, 7 Cal.4th at
p. 37; Heller v. Norcal Mutual Ins. Co., supra, 8 Cal.4th at p.
44), it really meant the invasions need only be “nontrivial”—
that is, not “insignificant” or “de minimis.” (See Hill, supra,
7 Cal.4th at pp. 67-68 & fn. 1 (conc. and dis. opn. of George,
J.).) Only Lewis Carroll could countenance this sleight of

hand. 3

“'When [ use a word,” Humpty Dumpty said, in
rather a scornful tone, 'it means just what I choose
it to mean—neither more nor less.'

“ 'The question is,' said Alice, 'whether you can
make words mean so many different things.'
“'The question is,' said Humpty Dumpty, 'which is
to be master—that's all.' ” (Carroll, The Annotated
Alice: Alice's Adventures in Wonderland &
Through the Looking Glass (Gardner edit. 1960) p.
269, original italics.)

“There is enough confusion in the law. We should say
what we mean and mean what we say.” (Hill, supra, 7
Cal.4th at p. 57.) Courts should guard against the appearance
of “limitless manipulation” lest they “endanger the very
legitimacy that has been the great accomplishment of
American constitutionalism.” (Casper, Constitutionalism, in 2
Encyclopedia of the American Const. (Levy et al. edits. 1986)
p. 480.)
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Presence of Requisite Elements in this Case
The plurality purports to find that plaintiffs meet the Hill
criteria. It does so only by a determinedly superficial
application of its elements.

Legally Protected Privacy Interest

“The first essential element of a state constitutional cause
of action for invasion of privacy is the identification of a
specific, legally protected privacy interest. Whatever their
common denominator, privacy interests are best assessed
separately and in context. Just as the right to privacy
is not absolute, privacy interests do not encompass all
conceivable assertions of individual rights.” (Hill, supra, 7
Cal.4th at p. 35.) “Whether established *429 social norms
safeguard a particular type of information or protect a specific
personal decision from public or private intervention is
to be determined from the usual sources of positive law
governing the right to privacy—common law development,
constitutional development, statutory enactment, and the
ballot arguments accompanying the Privacy Initiative.” (/d.
at p. 36.)

The Unique Status of Unemancipated Minors

The plurality correctly concludes “there can be no question
but that minors, as well as adults, possess a constitutional right
of privacy under the California Constitution.” (Plur. opn.,
ante, at p. 334.) This conclusion, however, marks only the
beginning, not the end, of the analysis. The fact that minors
enjoy a state constitutional right to privacy does not mean that
their privacy interests are coextensive with those of adults.
(Cf. In re Roger S. (1977) 19 Cal.3d 921, 927-928 [141
Cal.Rptr. 298, 569 P.2d 1286] [ 'Constitutional rights do not
mature and come into being magically only when one attains
the state-defined age of majority. Minors, as well as adults,
are protected by the Constitution and possess constitutional
rights.' [Citation.] [q] It is equally well established, however,
that the liberty interest of a minor is not coextensive with that
of an adult.”].)

The law has long recognized the unique status of minors. “As
Mr. Justice Frankfurter aptly put it: 'Children have a very
special place in life which law should reflect. Legal theories
and their phrasing in other cases readily lead to fallacious
reasoning if uncritically transferred to determination of a
State's duty towards children.! May v. Anderson, 345 U.S.
528, 536 [73 S.Ct. 840, 844-845, 97 L.Ed. 1221] (1953)
(concurring opinion). The unique role in our society of

the family, the institution by which 'we inculcate and
pass down many of our most cherished values, moral and
cultural,’ Moore v. East Cleveland, 431 U.S. 494, 503-504
[97 S.Ct. 1932, 1937-1938, 52 L.Ed.2d 531] (1977) (plurality
opinion), requires that constitutional principles be applied
with sensitivity and flexibility to the special needs of parents
and children.... [T]hree reasons justify[] the conclusion that
the constitutional rights of children cannot be equated with
those of adults: the peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature
manner; and the importance of the parental role in child
rearing.” (Bellotti I, supra, 443 U.S. at pp. 633-634 [99 S.Ct.
at p. 3043] (plur. opn. of Powell, J.).)

“[1]t has been of profound importance in all legal inquiries
involving children that minors are presumed by all phases
of the law (and by the culture reflected by our law) not to
have the same basic capacities as adults.” (Hafen, Children's
Liberation and the New Egalitarianism: Some Reservations
About Abandoning Youth to Their “Rights” (1976) BYU
L.Rev. 605, *430 646-647.) The courts have generally
recognized the prevailing understanding in our society that
the typical child is not possessed of full capacity for individual
choice. “ '[M]inors are treated differently from adults in our
laws, which reflects the simple truth derived from communal
experience, that juveniles as a class have not the level of
maturation and responsibility that we presume in adults and
consider desirable for full participation in the rights and duties
of modern life."” (Hodgson v. Minnesota (1990) 497 U.S. 417,
459 [110 S.Ct. 2926, 2949, 111 L.Ed.2d 344] (conc. opn. of
O'Connor, J.), quoting Stanford v. Kentucky, supra, 492 U.S.
at p. 395 [109 S.Ct. at pp. 2988-2989] (dis. opn. of Brennan,
J.).) The fact there may be exceptions only serves to validate
this truism.

The privacy interests of an unemancipated minor are
particularly limited vis-a-vis her own parents. “Parents, of
course, have powers greater than that of the state to curtail a
child's exercise of the constitutional rights he may otherwise
enjoy, for a parent's own constitutionally protected 'liberty’'
includes the right to 'bring up children' [citation], and to 'direct
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the upbringing and education of children.' ” (/n re Roger S.,
supra, 19 Cal.3d at p. 928.) Thus, in the closely related context
of liberty, we have observed, “[t]he liberty interest of a minor
is qualitatively different than that of an adult, being subject
both to reasonable regulation by the state to an extent not
permissible with adults [citations], and to an even greater
extent to the control of the minor's parents unless 'it appears

that the parental decisions will jeopardize the health or safety


https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH35&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_35 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH35&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_35&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_35 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH36&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH36&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D921&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_927&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_927 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133121&pubNum=661&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133121&pubNum=661&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953118610&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_844 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953118610&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_844 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118791&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1937&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1937 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118791&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1937&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1937 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3043&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3043 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3043&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3043 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990096944&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2949 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990096944&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2949 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094485&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2988&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2988 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989094485&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2988&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2988 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D928&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_928 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D928&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_928 

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

of the child or have a potential for significant social burdens.'
” (Id. atp. 934.)

A parent's interest in directing his child's upbringing is
firmly rooted in both the state and federal Constitutions. It
is “a compelling one, ranked among the most basic of civil
rights.” (In re B.G. (1974) 11 Cal.3d 679, 688 [114 Cal.Rptr.
444,523 P.2d 244]; see also In re Roger S., supra, 19 Cal.3d
at p. 934.) As Justice Powell explained in Bellotti 11, supra,
443 U.S. 622:

“[T]he guiding role of parents in the upbringing of their
children justifies limitations on the freedoms of minors.
The State commonly protects its youth from adverse
governmental action and from their own immaturity by
requiring parental consent to or involvement in important
decisions by minors. But an additional and more important
justification for state deference to parental control over
children is that '[t]he child is not the mere creature of the State;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for
additional obligations." Pierce v. Society of Sisters, 268 U.S.
510, 535 [45 S.Ct. 571, 573-574, 69 L.Ed. 1070, 39 A.L.R.
468] (1925). 'The duty to prepare the child for ” additional
obligations® ... must be read to include the *431 inculcation
of moral standards, religious beliefs, and elements of good
citizenship.' Wisconsin v. Yoder, 406 U.S. 205, 233 [92 S.Ct.
1526, 1544, 32 L.Ed.2d 15] (1972). This affirmative process
of teaching, guiding, and inspiring by precept and example is
essential to the growth of young people into mature, socially
responsible citizens.

“We have believed in this country that this process, in
large part, is beyond the competence of impersonal political
institutions. Indeed, affirmative sponsorship of particular
ethical, religious, or political beliefs is something we expect
the State not to attempt in a society constitutionally committed
to the ideal of individual liberty and freedom of choice. Thus,
'[i]t is cardinal with us that the custody, care and nurture of
the child reside first in the parents, whose primary function
and freedom include preparation for obligations the state can
neither supply nor hinder." Prince v. Massachusetts, supra,
[321 U.S.] at [p.] 166 [64 S.Ct. at p. 442] (emphasis added).

“Unquestionably, there are many competing theories about
the most effective way for parents to fulfill their central
role in assisting their children on the way to responsible
adulthood. While we do not pretend any special wisdom
on this subject, we cannot ignore that central to many of

these theories, and deeply rooted in our Nation's history
and tradition, is the belief that the parental role implies a
substantial measure of authority over one's children. Indeed,
'constitutional interpretation has consistently recognized that
the parents' claim to authority in their own household to direct
the rearing of their children is basic in the structure of our
society.' Ginsberg v. New York, [390 U.S.] at[p.] 639 [88 S.Ct.
at p. 1280].

“Properly understood, then, the tradition of parental authority
is not inconsistent with our tradition of individual liberty;
rather, the former is one of the basic presuppositions of
the latter. Legal restrictions on minors, especially those
supportive of the parental role, may be important to the child's
chances for the full growth and maturity that make eventual
participation in a free society meaningful and rewarding.
Under the Constitution, the State can 'properly conclude that
parents and others, teachers for example, who have [the]
primary responsibility for children's well-being are entitled
to the support of laws designed to aid discharge of that
responsibility.! Ginsberg v. New York, 390 U.S., at 639 [88
S.Ct. at p. 1280].” (Bellotti 11, supra, 443 U.S. at pp. 637-639
[99 S.Ct. at pp. 3045-3046], fns. omitted (plur. opn. of Powell,

1))

Because it fails to consult “the usual sources of positive
law governing the right to privacy” (Hill, supra, 7 Cal.4th
at p. 36), the plurality does not acknowledge, much less
justify, its decision to infringe on a liberty interest *432

historically more sacrosanct than a minor's right to privacy.
There is no solace in the knowledge that the plurality's
decision does not prohibit minors from confiding in their
parents. It does prohibit this legislative attempt to encourage
minors to confide, and this prohibition cannot be altered
without a constitutional amendment. We ought to think long
and hard before constructing a virtually impregnable citadel.
“By extending constitutional protection to an asserted right or
liberty interest, we, to a great extent, place the matter outside
the arena of public debate and legislative action. We must
therefore 'exercise the utmost care whenever we are asked
to break new ground in this field,' [citation] lest the liberty
protected ... be subtly transformed into the policy preferences
of the members of this Court.” (Washington v. Glucksberg,
supra,  U.S.at p.  [117 S.Ct. at pp. 2267-2268].)
Scholar Raoul Berger asks the rhetorical question: “How long
can public respect for the Court, on which its power ultimately
depends, survive if the people become aware that the tribunal
which condemns the acts of others as unconstitutional is itself
acting unconstitutionally? Respect for the limits on power


https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D934&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_934&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_934 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=11CALIF3D679&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_688&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_688 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124559&pubNum=661&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124559&pubNum=661&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D934&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_934&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_934 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D934&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_934&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_233_934 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=0000780&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=0000780&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925122126&pubNum=0000104&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925122126&pubNum=0000104&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1925122126&pubNum=0000104&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127114&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1544&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1544 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127114&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1544&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1544 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116705&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_442&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_442 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=780&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_780_639&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_780_639 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1280 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1280 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1280 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968131167&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_1280&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_1280 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3045 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3045&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3045 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=7CAL4TH36&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=7CAL4TH36&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_36&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_4040_36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997135020&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2267&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2267 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997135020&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2267&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2267 

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

are the essence of a democratic society; without it the entire
democratic structure is undermined.” (Berger, Government
by Judiciary (2d ed. 1997) pp. 459-460.)

The Unique Context of Abortion

The plurality does not seriously dispute any of these
fundamental principles. Indeed, it acknowledges that “[a]s a
general matter, parents during a child's minority have the legal
right (and obligation) to act on behalf of their child to protect
their child's rights and interests, and in most instances this
general rule would apply to interests of the minor that are
protected by the state constitutional right of privacy as well as
to other rights and interests of the minor.” (Plur. opn., ante, at
pp. 335-336.) According to the plurality, however, “that is not
the case with respect to the particular privacy right that is here
at issue, namely the right to decide whether a pregnant minor
will continue or terminate her pregnancy.” (/d. at p. 336.)

The plurality's conclusion that in the abortion context—and
possibly only in the abortion context—an unemancipated
minor's privacy interests are coextensive with those of an
adult (plur. opn., ante, at p. 337 & fn. 21) is indefensible.
Ironically, in attempting to justify its decision to treat abortion
differently, the plurality quotes extensively from Justice
Powell's plurality opinion in Bellotti 11, supra, 443 U.S. 622,
observing, among other things, that “ '[t]he abortion decision
differs in important ways from other decisions that may be

(BEE)

made during minority' ” and that * 'there are few situations
in which denying a minor the right to make an important
decision will have consequences so grave and indelible.'
” (Plur. opn., ante, at p. 336, italics *433 added, quoting
Bellotti II, supra, 443 U.S. at p. 642 [99 S.Ct. at p. 3047] (plur.

opn. of Powell, J.).)

What the plurality fails to appreciate is that, unlike the
Massachusetts statute at issue in Bellotti II, Assembly Bill
2274 does not deny a mature unemancipated minor the right to
make her own abortion decision. Rather, our Legislature has
established precisely the procedure approved in Bellotti Il and
in several subsequent decisions of the United States Supreme
Court. Specifically, although Assembly Bill 2274 requires an
unemancipated minor to obtain the written consent of one
of her parents, it also “provide[s] an alternative procedure
whereby authorization for the abortion can be obtained.
[f1 A pregnant minor is entitled in such a proceeding to
show either: (1) that she is mature enough and well enough
informed to make her abortion decision, in consultation
with her physician, independently of her parents' wishes;
or (2) that even if she is not able to make this decision

independently, the desired abortion would be in her best
interests. The proceeding in which this showing is made ...
assure[s] that a resolution of the issue, and any appeals
that may follow, will be completed with anonymity and
sufficient expedition to provide an effective opportunity for
an abortion to be obtained. In sum, the procedure ... ensure[s]
that the provision requiring parental consent does not in fact
amount to the 'absolute, and possibly arbitrary, veto' that was
found impermissible in [Planned Parenthood of Missouri v.]
Danforth [(1976) 428 U.S. 52 (96 S.Ct. 2831, 49 L.Ed.2d
788)].” (Bellotti I1, supra, 443 U.S. at pp. 643-644 [99 S.Ct. at
p. 3048], fns. omitted (plur. opn. of Powell, J.); see also Akron
v. Akron Center for Reproductive Health, supra, 462 U.S. at
pp. 439-440 [103 S.Ct. at pp. 2497-2498].)

The plurality's statement that Assembly Bill 2274 “restricts
a pregnant individual's ability to decide on her own whether
to continue or to terminate her pregnancy” (plur. opn., ante,
at p. 334) fails to account for the differences between
unemancipated minors who are capable of giving informed
consent and those who are not. Under Assembly Bill 2274,
only unemancipated minors who lack the capacity to give
informed consent are restricted in their ability to decide on
their own whether to continue or terminate their pregnancies.
(See former Health & Saf. Code, § 25958, subd. (¢)(2), now
§ 123450, subd. (c)(2) [“If the court finds that the minor is
not sufficiently mature and sufficiently informed to make the
decision on her own regarding an abortion, the court shall
then consider whether performance of the abortion would
be in the best interest of the minor. In the event that the
court finds that the performance of the abortion would be
in the minor's best interest, the court shall grant the petition
ordering the performance of the abortion without consent of,
or notice to, the parents or guardian. In the *434 event
that the court finds that the performance of the abortion
is not in the best interest of the minor, the court shall
deny the petition.” (Italics added.)].) As to such immature
unemancipated minors, Assembly Bill 2274 establishes the
constitutionally mandated bypass procedure. (See ante, at pp.
421-423.) Unemancipated minors who are capable of giving
informed consent, by contrast, are not restricted in their ability
to decide on their own whether to continue or terminate their
pregnancies. (See former Health & Saf. Code, § 25958, subd.
(c)(1), now § 123450, subd. (c)(1) [“If the court finds that
the minor is sufficiently mature and sufficiently informed to
make the decision on her own regarding an abortion, and that
the minor has, on that basis, consented thereto, the court shall
grant the petition.” (Italics added.)].)


https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=780&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3047&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3047 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142443&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142443&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142443&pubNum=0000708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3048 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135179&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_3048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_3048 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128076&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2497 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128076&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2497 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128076&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2497 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS123450&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS123450&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

The plurality significantly downplays the difficulties with its
approach when it acknowledges, “[t]he question whether a
statute or rule intrudes upon a minor's state constitutional right
of privacy admittedly becomes more complex when the only
effect of the statute or rule is to condition the minor's exercise
of his or her constitutional privacy right upon parental
consent.” (Plur. opn., ante, at p. 335, italics added.) Since
Assembly Bill 2274 contains a judicial bypass procedure,
under which an unemancipated minor need never consult her
parents at all, it is a gross mischaracterization of the statute
to say that it “condition[s] the minor's exercise of his or her
constitutional privacy right upon parental consent.” (/bid.) As
noted above, our cases establish that an implicit limitation
in any medical emancipation statute is that “[a] minor of
any age” must “convince competent medical authorities that
she has the requisite understanding and maturity to give an
informed consent for any medical treatment, including a[n] ...
abortion.” (Ballard v. Anderson, supra, 4 Cal.3d at p. 883;
see also plur. opn., ante, at p. 355.) In other words, someone
must determine whether an individual unemancipated minor,
regardless of her age, has the capacity to give informed
consent.

Properly viewed, Assembly Bill 2274 simply shifts the
determination of whether an individual unemancipated minor
has the capacity to give informed consent from a physician to
a disinterested judicial officer. In the alternative, the statute
gives an unemancipated minor the option of seeking the
consent of one of her parents. If requiring an unemancipated
minor to convince a physician that she has the requisite
understanding and maturity to give informed consent to an
abortion does not offend the Constitution, I cannot fathom
how it can be unconstitutional to require her to convince a
disinterested judicial officer of the same fact or, alternatively,
to seek parental consent.

The plurality mistakenly responds that there is no indication
in the record that the Legislature was concerned with
the potential for physician bias *435 when it enacted
Assembly Bill 2274. (Plur. opn., ante, at pp. 357-358.)
But that is beside the point. There is also no proof the
Legislature concluded these concerns were irrelevant. In fact,
the potential for physician bias was brought to the attention
of the Senate Committee on Health and Human Services by
outside proponents of the bill, who were dissatisfied with
the bill analysis prepared by committee staff. They submitted
an alternative legislative analysis to the committee, which
specifically observed that “[m]any of the opponents of AB
2274 are engaged in the business of offering abortion services

and giving 'counsel' to pregnant women, including teenagers.
Obviously, they have a direct conflict-of-interest (profit)
when it comes to giving counsel to frightened teenagers
who have unplanned pregnancies.” (See Legis. Analysis
Supporting Assem. Bill No. 2274, Sen. Com. on Health
& Human Services, Aug. 19, 1987, p. 28.) Moreover, as
the plurality recognizes, one of the primary reasons for
requiring “parental or other legally authorized consent” as a
precondition to medical treatment for unemancipated minors
is to “safeguard[] them from the potential overreaching of
third parties.” (Plur. opn., ante, at p. 315; see also Bellotti
1I, supra, 443 U.S. at p. 641, fn. 21 [99 S.Ct. at p. 3047]
(plur. opn. of Powell, J.) [Minors “are less likely than
adults to know or be able to recognize ethical, qualified
physicians.”].) Finally, as the plurality freely admits, the
Legislature drafted Assembly Bill 2274 with United States
Supreme Court precedent in mind. (Plur. opn., ante, at pp.
324-325.) The high court's decisions question the advisability
of relying on physicians to counsel minors on their abortion
decisions. (See, e.g., H. L. v. Matheson (1981) 450 U.S. 398,
409-410 [101 S.Ct. 1164, 1171, 67 L.Ed.2d 388] [ ' "There
can be little doubt that the State furthers a constitutionally
permissible end by encouraging an unmarried pregnant minor
to seek the help and advice of her parents in making the very
important decision whether or not to bear a child. That is a
grave decision, and a girl of tender years, under emotional
stress, may be ill-equipped to make it without mature advice
and emotional support. It seems unlikely that she will obtain
adequate counsel and support from the attending physician
at an abortion clinic, where abortions for pregnant minors
frequently take place.“ ' ]; Bellotti II, supra, 443 U.S. at pp.
640-641 [99 S.Ct. at pp. 3046-3047] (plur. opn. of Powell, J.)
[same]; Planned Parenthood of Missouri v. Danforth (1976)
428 U.S. 52,91 [96 S.Ct. 2831, 2851, 49 L.Ed.2d 788] (conc.
opn. of Stewart, J.) [same].)

Nor is it dispositive that “in numerous analogous contexts
the Legislature has authorized minors to obtain medical
care without parental consent or judicial authorization,
thus recognizing the general competence of health care
professionals to determine whether a minor is capable of
giving informed consent. (See, e.g., Fam. Code, §§ 6925
[prenatal care], 6926 [care for communicable disease], 6927
[care for rape], 6928 [care for sexual *436 assault], 6929
[care for drug or alcohol related problem].)”” (Plur. opn., ante,
at p. 358.) Unlike prenatal care, unlike care for communicable
disease, unlike care for rape, unlike care for sexual assault,
and unlike care for drug or alcohol related problems, abortion
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is a subject upon which reasonable people can, and do,
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adhere to vastly divergent convictions and principles.' > (Id.
at p. 313, quoting Myers, supra, 29 Cal.3d at p. 284 (plur.
opn. of Tobriner, J.).) Since “ '[t]he abortion decision differs
in important ways from other decisions that may be made

195

during minority' ” (plur. opn., ante, at p. 336), it was certainly
not unreasonable for the Legislature to conclude that, in the
unique context of abortion, it wanted a disinterested judicial
officer, rather than a physician in the business of performing

abortions, to make the informed consent determination.

The Relevance of Social Norms

Finally, the plurality maintains that “the circumstances
that the statute involves minors rather than adults, and is
concerned with furthering the parent-child relationship” are
relevant only when “we consider potential justifications for a
challenged statute at a subsequent stage of the analysis, and
not in determining the threshold question whether the statute
implicates a protected privacy interest.” (Plur. opn., ante, at
p. 337; see also id. at pp. 334, 341-342.) My disagreement
with this conclusion could not be more profound. The one
factor common to each of the three threshold elements of a
cause of action for violation of the state constitutional right
to privacy is the incorporation of social norms. (See Hill,
supra, 7 Cal.4th at pp. 35-36 [existence of a “legally protected
privacy interest” turns on “established social norms™]; id. at
pp- 36-37 [existence of a “reasonable expectation of privacy”
turns on “broadly based and widely accepted community
norms”]; id. at p. 37, italics omitted [existence of a “[s]erious
invasion of [a] privacy interest” turns on “an egregious
breach of the social norms underlying the privacy right”].)
To say that the social norms underlying the incapacity
of unemancipated minors in general and the parent-child
relationship in particular are not relevant until “a subsequent
stage of the analysis” (plur. opn., ante, at p. 337) is revisionist
legal history at its best and judicial activism at its worst.
By deferring consideration of these factors, the plurality
condemns to second-class status the protections expressly
afforded to “our homes” and “our families” by the Privacy
Initiative. (See ante, at p. 426.)

Reasonable Expectation of Privacy
“The second essential element of a state constitutional cause
of action for invasion of privacy is a reasonable expectation
of privacy on plaintiff's part.” (Hill, supra, 7 Cal.4th at p. 36.)
*437

The plurality summarily addresses this element as follows:
“Although it has been suggested that, in light of the general

statutory rule requiring a minor to obtain parental consent
for medical care, and the existence of numerous abortion/
parental consent statutes in other states, a minor has no
reasonable expectation of privacy in this context, it plainly
would defeat the voters' fundamental purpose in establishing
a constitutional right of privacy if a defendant could defeat
a constitutional claim simply by maintaining that statutory
provisions or past practices that are inconsistent with the
constitutionally protected right eliminate any 'reasonable
expectation of privacy' with regard to the constitutionally
protected right.” (Plur. opn., ante, at pp. 338-339, original
italics.)

The plurality's analysis is circular, referencing a “reasonable
expectation of privacy” without explaining what that term
means legally. As we explained in Hill, supra, 7 Cal.4th
at page 37, “[a] 'reasonable' expectation of privacy is an
objective entitlement founded on broadly based and widely
accepted community norms. (See, e.g., Rest.2d Torts, [] §
652D, com. ¢ ['The protection afforded to the plaintiff's
interest in his privacy must be relative to the customs of
the time and place, to the occupation of the plaintiff and
to the habits of his neighbors and fellow citizens.'].)” (See
also Heller v. Norcal Mutual Ins. Co., supra, 8 Cal.4th at pp.
43-44 [same]; cf. Washington v. Glucksberg, supra, _ U.S.
atp.  [117 S.Ct. at p. 2268] [“Our Nation's history, legal
traditions, and practices ... provide the crucial 'guideposts for
responsible decisionmaking.' ’].) Under Hi// and its progeny,
the social norms reflected in both case law and statutory law
—the nine decisions of the United States Supreme Court (plur.
opn., ante, at pp. 324-325, fn. 11), the “numerous abortion/
parental consent statutes in other states” (id. at p. 339), and
“the general statutory rule requiring a minor to obtain parental
consent for medical care” (id. at p. 338)—clearly demonstrate
that Assembly Bill 2274 does not implicate any “reasonable
expectation of privacy.”

Indeed, it was a concept of privacy consonant with
community norms that the drafters invoked when they
authored the Privacy Initiative, and we must conclude
this commonly understood meaning is what the electorate
ratified. As Justice Story recognized, “[c]onstitutions are not
designed for metaphysical or logical subtleties.” (3 Story,
Commentaries on the Constitution of the United States
(Rotunda et al. edits. 1987) § 210, p. 157.) Constitutions are
“instruments of a practical nature, founded on the common
business of human life, adapted to common wants, designed
for common use, and fitted for common understandings. The
people make them; the people adopt them; the people must be
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supposed to read them, with the help of common sense; and
cannot be presumed to admit in them any recondite meaning,
or any extraordinary gloss.” (/d. at pp. 157-158.) *438

The plurality's assertion that plaintiffs have demonstrated a
“reasonable expectation of privacy” because “the challenged
statutory requirements apply to al// pregnant minors and,
unlike the drug testing program in Hill, are not confined to
a specific setting or limited context” (plur. opn., ante, at p.
338, original italics) is disingenuous. The fact that Assembly
Bill 2274 applies only to unemancipated minors and not to
emancipated minors or adults is a specific setting and a limited
context. Like the parental involvement statutes of most other
states and in line with the requirements set out in nine high
court decisions, Assembly Bill 2274 encourages but does not
mandate that an unemancipated minor consult her parents
prior to obtaining an abortion. (See, e.g., H. L. v. Matheson,
supra, 450 U.S. at pp. 409-410 [101 S.Ct. at pp. 1171-1172];
Bellotti I1, supra, 443 U.S. at pp. 640-641, 648 [99 S.Ct. at
pp. 3046-3047, 3050-3051] (plur. opn. of Powell, J.).) The
bypass procedure established by Assembly Bill 2274 reflects
a delicate, time-honored balancing of the privacy interests of
the unemancipated minor, the liberty interests of her parents,
and the state's compelling interest in her health and welfare,
both physical and emotional. For these reasons, it does not
implicate any “reasonable expectation of privacy.”

Serious Invasion of a Privacy Interest

The third essential element of a state constitutional cause
of action for invasion of privacy is a “[s]erious invasion
of [a] privacy interest [.]” (Hill, supra, 7 Cal.4th at p.
37, italics omitted.) “Actionable invasions of privacy must
be sufficiently serious in their nature, scope, and actual or
potential impact to constitute an egregious breach of the
social norms underlying the privacy right. Thus, the extent
and gravity of the invasion is an indispensable consideration
in assessing an alleged invasion of privacy.” (/bid.; see also
Heller v. Norcal Mutual Ins. Co., supra, 8 Cal.4th at p. 44
[same].)

The plurality begins its analysis of this element by reiterating
“'that this element is intended simply to screen out intrusions
on privacy that are de minimis or insignificant." ” (Plur.
opn., ante, at p. 339, quoting Loder, supra, 14 Cal.4th at p.
895, fn. 22 (lead opn. of George, C. J.).) As noted earlier,
this reincarnation of Hill eviscerates the requirement that
an actionable invasion of privacy constitute an “egregious
breach of ... social norms.” (See ante, at pp. 427-428.) The

plurality's analysis of this element is faulty in a number of
other respects as well.

For instance, the plurality asserts that Assembly Bill
2274 “significantly intrudes upon autonomy privacy” by
“den[ying] a pregnant minor, who believes it is in her best
interest to terminate her pregnancy rather than have a child
at such a young age, control over her own destiny.” (Plur.
opn., *439 ante, at p. 339.) As explained above, however,
the statute merely shifts the determination of whether an
individual unemancipated minor has the capacity to give
informed consent from a physician to a disinterested judicial
officer. Far from denying a mature unemancipated minor
“control over her own destiny” (ibid.), the statute actually
guarantees her the right to make her own abortion decision.
(See ante, at pp. 433-434.) As such, Assembly Bill 2274
surely does not effect a serious invasion of a privacy
interest. (See Washington v. Glucksberg, supra,  U.S.
at p.  [I117 S.Ct. at p. 2271] [“That many of the
[constitutionally protected] rights and liberties ... sound in
personal autonomy does not warrant the sweeping conclusion
that any and all important, intimate, and personal decisions
are so protected.”].)

The plurality also maintains that “the statutory requirement
that the minor obtain parental consent or judicial authorization
will delay the minor's access to a medically safe abortion in
many instances, and thereby will increase, at least to some
extent, the health risks posed by an abortion.” (Plur. opn.,
ante, at p. 339.) Once again, the plurality fails to appreciate
the nature of a facial challenge to a statute. The fact that “in
many instances” the statute may increase “at least to some
extent” the health risks associated with an abortion (ibid.)
is insufficient to establish the facial unconstitutionality of
the statute. (See ante, at pp. 421-424.) In fact, the United
States Supreme Court has considered and rejected this very
line of argument. In Ohio v. Akron Center for Reproductive
Health (1990) 497 U.S. 502 [110 S.Ct. 2972, 111 L.Ed.2d
405], the plaintiffs argued that a judicial bypass procedure
was inadequate because, under certain circumstances, it could
result in a three-week delay, which “could increase by a
substantial measure both the costs and the medical risks of
an abortion.” (/d. at p. 513 [110 S.Ct. at p. 2980].) The high
court rejected this argument, reasoning as follows: “[B]ecause
[plaintiffs] are making a facial challenge to a statute, they
must show that 'no set of circumstances exists under which
the Act would be valid.' [Citation.] The Court of Appeals
should not have invalidated the Ohio statute on a facial
challenge based upon a worst-case analysis that may never
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occur. [Citation.] Moreover, under our precedents, the mere
possibility that the procedure may require up to 22 days in a
rare case is plainly insufficient to invalidate the statute on its
face.” (Id. atp. 514 [110 S.Ct. at pp. 2980-2981].)

Appropriate Level of Scrutiny

In my view, plaintiffs have failed to establish each of the three
requisite elements of a state constitutional cause of action for
invasion of privacy, and, for that reason alone, defendants
should prevail. (See Hill, supra, 7 Cal.4th at p. 40.) Because
the plurality concludes otherwise, it is necessary *440 to
examine the state's affirmative defense. (/bid.) Thus, I turn to
the appropriate level of scrutiny to which Assembly Bill 2274
should be subjected.

The plurality concludes that the statute must be subjected
to strict scrutiny. The significance of the plurality's decision
to apply a “compelling interest” test cannot be overstated.
Whether an interest is protected, what level of scrutiny is
appropriately applied to any infringement, and who has the
burden of proof depend on how the interest is characterized
in the first instance. As we recognized in Hill, “strict scrutiny
generally functions as a judicial 'trump card,' invalidating any
attempt at state regulation.” (Hill, supra, 7 Cal.4th at p. 30; see
also id. at p. 37.) It also shifts the burden of proof. Instead of
deferring to legislative findings of fact, the analysis begins by
assuming the interest in question is constitutionally protected
and requires the state to prove normative presuppositions that
are incapable of objective proof. (Hafen, The Constitutional
Status of Marriage, Kinship, and Sexual Privacy—Balancing
the Individual and Social Interests (1983) 81 Mich. L.Rev.
463, 548-550; see also Dunn v. Blumstein (1972) 405 U.S.
330, 363-364 [92 S.Ct. 995, 1013, 31 L.Ed.2d 274] (dis. opn.
of Burger, C. J.) [“Some lines must be drawn. To challenge
such lines by the 'compelling state interest' standard is to
condemn them all. So far as I am aware, no state law has
ever satisfied this seemingly insurmountable standard, and
I doubt one ever will, for it demands nothing less than
perfection.”].) The plurality's decision to apply a “compelling
interest” test is thus tantamount to declaring Assembly Bill
2274 unconstitutional. (See Kurland, The Supreme Court,
Compulsory Education, and the First Amendment's Religion
Clauses (1973) 75 W.Va. L.Rev. 213, 232 [The “compelling
interest” test imposes such a severe burden of justification on
the state as to be “a statement of a conclusion rather than a
measure of constitutionality.”].)

The plurality justifies its decision to apply a “compelling
interest” test, the highest level of constitutional scrutiny, by

quoting the following passage from Hill: “ '[[T]]he particular
context, i.e., the specific kind of privacy interest involved
and the nature and the seriousness of the invasion and any
countervailing interests, remains the critical factor in the
analysis. Where the case involves an obvious invasion of
an interest fundamental to personal autonomy, e.g., freedom
from involuntary sterilization or the freedom to pursue
consensual familial relationships, a “compelling interest*
must be present to overcome the vital privacy interest. If, in
contrast, the privacy interest is less central, or in bona fide
dispute, general balancing tests are employed.' ” (Plur. opn.,
ante, at p. 340, adding italics, quoting Hill, supra, 7 Cal.4th
at p. 34; see also plur. opn., ante, at pp. 329-330.)

Based on the italicized portion of the quotation, the plurality
concludes that a “compelling interest” test is required
whenever an interest fundamental to personal autonomy is
at stake. The full passage from Hill does not *441 support
this proposition. Rather, it requires that “the nature and
seriousness of the invasion and any countervailing interests”
also be taken into account in determining the appropriate level
of scrutiny. (Hill, supra, 7 Cal.4th at p. 34.) Significantly for
the present purposes, where the privacy interest at stake is
“in bona fide dispute,” a general balancing test is employed.
(Lbid.)

As discussed above, Assembly Bill 2274 burdens an
unemancipated minor's privacy interest only by requiring
her to convince a disinterested judicial officer, rather than a
physician, that she has the capacity to give informed consent.
The statute guarantees a mature unemancipated minor the
right to make her own abortion decision. (See ante, at
pp. 433-434.) Under these circumstances, “the nature and
seriousness of the invasion” do not warrant the application
of a “compelling interest” test. (Hill, supra, 7 Cal.4th at p.
34; see also id. at p. 79 (dis. opn. of Mosk, J.) [“[Clonduct
adversely affecting, but not abridging, an established right
of privacy may be allowed if reasonable.”]; id. at pp. 85,
107.) Nor does the fact that Assembly Bill 2274 encourages
an unemancipated minor to consult with her parents warrant
the application of a “compelling interest” test. Rather, in this
regard, the statute effects a reasonable accommodation of
“countervailing interests.” (Hill, supra, 7 Cal.4th at p. 34.) To
put it another way, at most, the privacy interest at stake in this
case is “in bona fide dispute,” and, hence, a general balancing
test ought to apply. (/bid.)

The fundamental problem with the plurality's approach to
constitutional jurisprudence is that it allows the courts to
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American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

topple every cultural icon, to dismiss all societal values, and
to become the final arbiters of traditional morality in a context
in which their view of wisdom cannot be challenged. “[TThe
judiciary can change the most fundamental patterns of our
social character with no real proof that the change will be
for the better—or, in the long run, even tolerable.” (Hafen,
The Constitutional Status of Marriage, Kinship, and Sexual
Privacy—Balancing the Individual and Social Interests,
supra, 81 Mich. L.Rev. at p. 550.) That is why legislatures
must be accorded broad deference on issues as to which
reasonable minds can differ and why courts must exercise
reasoned judgment and self-restraint.

Balance is the Holy Grail for courts in a constitutional system:
to strike a balance between the will of majorities, the rights of
minorities, and the insatiable appetite of political institutions
for power. To preserve a healthy equilibrium in a world
hell-bent for absolutes, that is the judiciary's crucial and
difficult role. Today, the plurality abandons this historic and
irreplaceable legacy with a shrug and without a backward
glance. %442

Review of Assembly Bill 2274 Under
the AppropriateLevel of Scrutiny

Deference to the Legislative Process
If there were any doubt that a “compelling interest” test
functions as a judicial trump card, the plurality promptly
dispels it by expressly disavowing any requirement of
deference to the legislative process. Thus, the plurality
explains, “ '[[t]]he ordinary deference a court owes to any
legislative action vanishes when constitutionally protected
rights are threatened.' ” (Plur. opn., ante, at p. 349, italics

added, quoting Spiritual Psychic Science Church v. City of

Azusa (1985) 39 Cal.3d 501, 514 [217 Cal.Rptr. 225, 703 P.2d
1119].) “Vanishing” acts may be appropriate to the lexicon of
a magician whose task is to make things disappear. It cannot
seriously be used to describe the work of a judiciary cognizant
of the inherent limits of our constitutional scheme. Smoke and
mirrors should be no part of our repertoire.

Even if this sweeping principle of “vanishing” deference
were correct in the First Amendment context, no rationale
justifies extending the principle beyond that limited realm.
(See Professional Engineers v. Department of Transportation
(1997) 15 Cal.4th 543, 577-578 [63 Cal.Rptr.2d 467, 936
P.2d 473] (dis. opn. of Baxter, J.); see also id. at p. 605
(dis. opn. of Ardaiz, J.).) As we recently observed in Amwest
Surety Ins. Co. v. Wilson (1995) 11 Cal.4th 1243, 1252

[48 Cal.Rptr.2d 12, 906 P.2d 1112], “ '[i]n considering the
constitutionality of a legislative act we presume its validity,
resolving all doubts in favor of the Act. Unless conflict
with a provision of the state or federal Constitution is clear
and unquestionable, we must uphold the Act. [Citations.]'
” (Italics added; see also People v. Sanders (1990) 51 Cal.3d
471,495[273 Cal.Rptr. 537,797 P.2d 561]; County of Sonoma
v. State Energy Resources Conservation etc. Com. (1985) 40
Cal.3d 361, 368 [220 Cal.Rptr. 114, 708 P.2d 693]; California
Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 594
[131 Cal.Rptr. 361, 551 P.2d 1193]; Eye Dog Foundation v.
State Board of Guide Dogs for the Blind (1967) 67 Cal.2d
536, 544-545 [63 Cal.Rptr. 21, 432 P.2d 717].) “ ' ”All
presumptions and intendments favor the validity of a statute
and mere doubt does not afford sufficient reason for a judicial
declaration of invalidity. Statutes must be upheld unless
their unconstitutionality clearly, positively and unmistakeably
appears. [Citations.]*“"” (In re Ricky H. (1970) 2 Cal.3d 513,
519 [86 Cal.Rptr. 76, 468 P.2d 204], italics added.) Likewise,
courts “presume that the legislature acted with integrity, and
with an honest purpose to keep within the restrictions and
limitations laid down by the constitution. The legislature is a
coordinate department of the government, invested with high
and responsible duties, and it must be presumed that it has
considered and discussed the *443 constitutionality of all
measures passed by it.”” (Beach v. Von Detten (1903) 139 Cal.

462, 465 [73 P. 187].) ¢

6 The plurality mischaracterizes Gregg v. Georgia

(1976) 428 U.S. 153 [96 S.Ct. 2909, 49 L.Ed.2d
859], as an example of the deference courts owe
legislatures in nonconstitutional cases (plur. opn.,
ante, at p. 349, fn. 25), suggesting such deference
does not extend to constitutional cases. Gregg
actually addressed an Eighth Amendment claim that
capital punishment amounted to cruel and unusual
punishment because it did not deter crime. The
court acknowledged that “there is no convincing
empirical evidence either supporting or refuting
this view” (Gregg v. Georgia, supra, 428 U.S. at
p- 185 [96 S.Ct. at p. 2930] (plur. opn. of Stewart,
Powell, and Stevens, JJ.)), but nonetheless rejected
the claim. “The value of capital punishment as
a deterrent of crime is a complex factual issue
the resolution of which properly rests with the
legislatures, which can evaluate the results of
statistical studies in terms of their own local
conditions and with a flexibility of approach that
is not available to the courts. [Citation.] .... []
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In sum, we cannot say that the judgment of the
Georgia Legislature that capital punishment may be
necessary in some cases is clearly wrong.” (Id. at
p. 186 [96 S.Ct. at p. 2931], italics added.)

Deference is especially warranted in this case. First, the
Legislature drafted Assembly Bill 2274 to comply with the
guidelines set out in several United States Supreme Court
decisions and heeded that court's advice to act with “particular
sensitivity” in this arena. (Bellotti II, supra, 443 U.S. at
p. 642 [99 S.Ct. at pp. 3047-3048] (plur. opn. of Powell,
J.).) “[OJur past cases establish that the presumption of
constitutionality accorded to legislative acts is particularly
appropriate when the Legislature has enacted a statute with
the relevant constitutional prescriptions clearly in mind. (See,
e.g., San Francisco v. Industrial Acc. Com. (1920) 183 Cal.
273,279 [191 P. 26].) In such a case, the statute represents
a considered legislative judgment as to the appropriate
reach of the constitutional provision. Although the ultimate
constitutional interpretation must rest, of course, with the
judiciary (see Marbury v. Madison (1803) 5 U.S. (1 Cranch)
137, 176-180 [2 L.Ed. 60, 73-74]), a focused legislative
judgment on the question enjoys significant weight and
deference by the courts.” (Pacific Legal Foundation v. Brown,
supra, 29 Cal.3d at p. 180.)

Second, before enacting Assembly Bill 2274, the Legislature
considered and evaluated much of the same conflicting
empirical evidence the trial court later purported to resolve.
The Senate Committee on Health and Human Services, for
example, considered competing legislative analyses. One
lambasted the failure of parental involvement statutes in states
such as Massachusetts and Minnesota; the other praised their
success. (Compare Legis. Analysis Supporting Assem. Bill
No. 2274, Sen. Com. on Health & Human Services, Aug.
19, 1987, pp. 5-7, with Staff Analysis of Assem. Bill No.
2274, Sen. Com. on Health & Human Services, July 15, 1987,
pp. 4-5.) Because much of the evidence related to normative
presuppositions not subject to objective proof, resolution of
any conflicts lay within the province of the Legislature, a
collective and accountable body. *444

“It is not for us to resolve empirical uncertainties underlying
state legislation, save in the exceptional case where that
legislation plainly impinges upon rights protected by the
Constitution itself.” (Paris Adult Theatre I v. Slaton (1973)
413 U.S. 49, 60 [93 S.Ct. 2628, 2936-2937, 37 L.Ed.2d
446], italics added & fn. omitted; see also Hill, supra, 7
Cal.4th at p. 47 [“Plaintiffs cite no authority imposing a
'scientific’ burden of proof on a defendant in an invasion

of privacy case; we have located none.”].) Unless such
an impingement plainly appears, “a legislative choice is
not subject to courtroom factfinding and may be based on
rational speculation unsupported by evidence or empirical
data.” (FCC v. Beach Communications, Inc. (1993) 508 U.S.
307, 315 [113 S.Ct. 2096, 2102, 124 L.Ed.2d 211].) “[T]he
proper course is to recognize that a state legislature can do
whatever it sees fit to do unless it is restrained by some
express prohibition in the Constitution of the United States or
of the State, and ... Courts should be careful not to extend such
prohibitions beyond their obvious meaning by reading into
them conceptions of public policy that the particular Court
may happen to entertain.” (7yson & Brother v. Banton (1927)
273 U.S. 418, 446 [47 S.Ct. 426, 433-434, 71 L.Ed. 718, 58
A.L.R. 1236] (dis. opn. of Holmes, J.).)

Finally, in addition to the state's compelling interest in
the health and welfare of an unemancipated minor, this
case implicates other, competing constitutional interests—
specifically, the minor's privacy interest and the liberty
interests of her parents. “[H]Jow are competing interests
to be assessed? Since they are not subject to quantitative
ascertainment, the issue necessarily resolves itself into asking,
who is to make the adjustment?>—who is to balance the
relevant factors and ascertain which interest is in the
circumstances to prevail? Full responsibility for the choice
cannot be given to the courts. Courts are not representative
bodies.... History teaches that the independence of the
judiciary is jeopardized when courts become embroiled in
the passions of the day and assume primary responsibility in
choosing between competing political, economic and social
pressures. [] Primary responsibility for adjusting the interests
which compete in the situation before us of necessity belongs
to the [Legislature].” (Dennis v. United States (1951) 341
U.S. 494, 525 [71 S.Ct. 857, 875, 95 L.Ed. 1137] (conc. opn.
of Frankfurter, J.).)

“Our right to pass on the validity of legislation is now
too much part of our constitutional system to be brought
into question. But the implications of that right and the
conditions for its exercise must constantly be kept in mind
and vigorously observed. Because the Court is without power
to shape measures for dealing with the problems of society
but has merely the power of negation over measures shaped
by others, the indispensable judicial requisite is intellectual
humility, and such humility presupposes complete %445
disinterestedness.” (4. F. of L. v. American Sash Co. (1949)
335 U.S. 538, 556-557 [69 S.Ct. 258, 267, 93 L.Ed. 222, 6
A.L.R.2d 481] (conc. opn. of Frankfurter, J.).) “Courts can
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fulfill their responsibility in a democratic society only to the
extent that they succeed in shaping their judgments by rational
standards, and rational standards are both impersonal and
communicable. Matters of policy, however, are by definition
matters which demand the resolution of conflicts of value, and
the elements of conflicting values are largely imponderable.
Assessment of their competing worth involves differences
of feeling; it is also an exercise in prophecy. Obviously the
proper forum for mediating a clash of feelings and rendering
a prophetic judgment is the body chosen for those purposes
by the people. Its functions can be assumed by this Court only
in disregard of the historic limits of the Constitution.” (/d. at
p. 557.)

The Court as a Super-Legislature

The plurality presumes to disregard the limits of its
constitutional role because numerous “analogous” statutes
authorize a minor to obtain medical care or make other
fundamental decisions for herself and her child without
parental consent. Based on these statutes, the plurality
concludes Assembly Bill 2274 is not necessary either to
protect the health of a pregnant minor or to protect the minor's
relationship with her parents. (See plur. opn., ante, at pp.
353-354.) I cannot agree with this mode of analysis.

The plurality itself acknowledges abortion is fundamentally
different in that it includes a unique moral and philosophical
dimension: “[t]he decision whether to continue or terminate
[a] pregnancy has ... a substantial effect on a pregnant minor's
control over her personal bodily integrity, has ... serious long-
term consequences in determining her life choices, [and] is ...
central to the preservation of her ability to define and adhere to
her ultimate values regarding the meaning of human existence
and life.” (Plur. opn., ante, at p. 337; see also id. at pp.
313-314, 332-334; ante, at pp. 433-436.) “Though [a mature
unemancipated minor] has a right to choose to terminate
or continue her pregnancy before viability, it does not at
all follow that the State is prohibited from taking steps to
ensure that this choice is thoughtful and informed.... It follows
that States are free to enact laws to provide a reasonable
framework for [her] to make a decision that has such profound
and lasting meaning.” (Casey, supra, 505 U.S. at pp. 872-873
[112 S.Ct. at p. 2818] (plur. opn. of O'Connor, Kennedy, and
Souter, JJ.).) “What is at stake is the [mature unemancipated
minor's] right to make the ultimate decision, not a right to be
insulated from all others in doing so. Regulations which do no
more than create a structural mechanism by which the State,
or the parent or guardian of a minor, may express [their views]
are permitted, if they are *446 not a substantial obstacle to

[her] exercise of the right to choose.” (/d. at p. 877 [112 S.Ct.
atp. 2821].)

Even the decisions to bear a child or to put a child up for
adoption, decisions that implicate similar concerns, are not
truly analogous, for a state has an independent and compelling
interest in the health and welfare of the unemancipated
minor's child. In order to further this interest, our Legislature
could reasonably conclude that it was necessary to ensure an
unemancipated minor unrestricted access to prenatal care and
the ability to give her child up for adoption if, for whatever
reason, she deems herself unable or unwilling to care for it.
In fact, plaintiffs' own expert testified that “entry into early
prenatal care is absolutely critical for a healthy outcome of
[a] pregnancy.”

This case is an excellent example of the folly of courts in the
role of philosopher kings. Here, the trial court “found” there
is no difference in the decisionmaking capacities of minors
and adults. Under the usual rules, this conclusion would be
insulated from appellate review if the record provides any
support for the finding. There is only one problem. The
“finding” is contrary to what every adult in the country knows
from experience. The greatest distance between two points
is time. Information is not the same thing as knowledge.
Knowledge is not wisdom. And wisdom we gain only with
time. We have a vastly richer perspective from which to judge
our actions at 45 than at 15.

A trial judge may “find” that ages 15 and 45 are
indistinguishable, but that will never make it true.

This is not to say that such truths are capable of proof.
Does the death penalty deter? Does pornography deform?
Does a terminally ill patient have a right to die? Our laws
reflect, as they must, working assumptions on which there
is a general consensus. These broadly conceived principles,
captured under the rubric of culture and tradition, are not
empirically determined. They represent value judgments
growing out of the collective conscience of the people,
taking authority from custom itself. The proponents of these
traditional understandings—including the general incapacity
of minors—cannot prove their truth. But neither can their
opponents prove their falsity; they can only impose the
tyranny of the anecdote.

Certainly, in matters of normative judgment, no court
should be in the position to supplant a society's collective
understanding, distilled through experience and expressed in


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949115924&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949115924&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&cite=16CAL4TH307&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=NR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2818 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2818 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2821&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2821 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=708&originatingDoc=I3ea70fd4fab911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_708_2821&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.FindAndPrintPortal)#co_pp_sp_708_2821 

American Academy of Pediatrics v. Lungren, 16 Cal.4th 307 (1997)

940 P.2d 797, 66 Cal.Rptr.2d 210, 97 Cal. Daily Op. Serv. 6151...

legislative enactments, on the basis of the evidence presented
in a single case. “Experience is the oracle of truth; and where
its responses are unequivocal, they ought to be conclusive
and *447 sacred.” (Madison et al., The Federalist No. 20
(Rossiter edit. 1961) p. 138.) But, as this case demonstrates,
truth is not the same thing as proof. Apparently, the court
believes profound questions about the way we live our lives
together should be resolved not on the basis of collective
experience but on the basis of expert testimony.

When fundamentally moral and philosophical issues are
involved and the questions are fairly debatable, the judgment
call belongs to the Legislature. The reasons are both
pragmatic and political. Legislatures are in the business
of accommodating interests and building consensus. They
represent the will of the people. Courts are in the business
of articulating inviolable rights that cannot be accommodated
and are shielded from the will of the majority.

The government may not extinguish constitutional rights.

But, when the Legislature accommodates competing
constitutional claims in a way that is appropriate to the
historical and cultural context, congruent with long-standing
tradition and respectful of all interests, courts have nothing

more to say.

Conclusion

“A free and enlightened society may decide that each of its
members should attain a clearer, more tolerant understanding
of the profound philosophic choices confronted by a woman
who is considering whether to seek an abortion. Her decision
will embrace her own destiny and personal dignity, and the
origins of the other human life that lie within the embryo. The
State is entitled to assume that, for most of its people, the
beginnings of that understanding will be within the family,
society's most intimate association. It is both rational and fair
for the State to conclude that, in most instances, the family
will strive to give a lonely or even terrified minor advice
that is both compassionate and mature. The statute in issue
here is a rational way to further those ends. It would deny
all dignity to the family to say that the State cannot take this
reasonable step in regulating its health professions to ensure
that, in most cases, a young woman will receive guidance
and understanding from a parent.” (Ohio v. Akron Center for
Reproductive Health, supra, 497 U.S. at p. 520 [110 S.Ct. at
pp. 2983-2984] (plur. opn. of Kennedy, J.).)

I dissent.

Footnotes

FN2 In 1978, in adopting a new, comprehensive Emancipation of Minors Act, the Legislature provided that any
person who has entered into a valid marriage or is on active duty with any of the armed forces of the United
States is an emancipated minor for all purposes. (See Stats. 1978, ch. 1059, § 1, p. 3267, enacting former
Civ. Code, § 62, subds. (a), (b), now Fam. Code, § 7002, subds. (a), (b).)

FN5 In 1975, former Civil Code section 34.5 was amended to authorize an unmarried minor to obtain, without
parental consent, not only medical and surgical care relating to pregnancy, but care, other than sterilization,
relating to “the prevention ... of pregnancy,” e.g., the prescription and furnishing of contraceptive drugs and

devices. (Stats. 1975, ch. 820, § 1, p. 1873.)
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SARGON ENTERPRISES, INC., Plaintiff and Appellant,
V.
UNIVERSITY OF SOUTHERN CALIFORNIA
et al., Defendants and Appellants.

No. S191550
I
Nov. 26, 2012.

Synopsis

Background: Dental implant manufacturer brought action
against university for breach of contract. The Superior Court,
Los Angeles County, No. BC209992, Terry A. Green, J.,
excluded evidence of lost profits at an in limine hearing and
entered judgment on special jury verdict awarding $433,000
to manufacturer. Manufacturer appealed. The Court of Appeal
reversed, 2005 WL 435413. On remand, the Superior Court
excluded the testimony of one of manufacturer's witnesses
on the issue of lost profits, the parties stipulated to entry
of judgment for $433,000, and manufacturer appealed.
The Court of Appeal reversed and remanded. University
petitioned for review. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.

[Holding:] The Supreme Court, Chin, J., held that trial court
properly rejected expert lost profits testimony as inadequately
supported.

Reversed and remanded.

Opinion, 2011 WL 437295, superseded.

West Headnotes (18)

[1] Evidence @= Speculation, guess, or
conjecture; probability or possibility
Under the statute requiring a trial court to
determine whether the basis for an expert opinion

2]

3]

[4]

[5]

is matter of a type on which an expert may
reasonably rely, an expert opinion based on
speculation or conjecture is inadmissible. West's
Ann.Cal.Evid.Code § 801(b).

208 Cases that cite this headnote

Statutes &= Comments, notes, and summaries

Comments of a commission that proposed a
statute are entitled to substantial weight in
construing the statute, especially when the
Legislature adopted the statute without change.

1 Case that cites this headnote

Evidence @ Sources of Information Relied
Upon by Expert
Evidence @ Speculation, guess, or

conjecture; probability or possibility

Under California law, the trial court acts as a
gatekeeper to exclude expert opinion testimony
that is (1) based on matter of a type on which
an expert may not reasonably rely, (2) based
on reasons unsupported by the material on
which the expert relies, or (3) speculative. West's
Ann.Cal.Evid.Code §§ 801(b), 802.

190 Cases that cite this headnote

Evidence &= Gatekeeping in general

Courts must be cautious in

expert testimony because the trial court's

excluding

gatekeeping role does not involve choosing
between competing expert opinions. West's
Ann.Cal.Evid.Code §§ 801(b), 802.

55 Cases that cite this headnote

Evidence é= Determination of Question of
Admissibility

In determining the admissibility of an expert
opinion, the court must not weigh the opinion's
probative value or substitute its own opinion for
the expert's opinion. West's Ann.Cal.Evid.Code
§§ 801(b), 802.
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[6]

(7]

8]

9]

[10]

Evidence @= Factors, Tests, and Standards in
General

In determining the admissibility of an expert
opinion, the court does not resolve scientific
controversies. West's Ann.Cal.Evid.Code §§
801(b), 802.

7 Cases that cite this headnote

Evidence @ Methodology and reasoning;
scientific validity

The trial court's role as a gatekeeper for expert
testimony is to make certain that an expert,
whether basing testimony upon professional
studies or personal experience, employs in the
courtroom the same level of intellectual rigor
that characterizes the practice of an expert in
the relevant field. West's Ann.Cal.Evid.Code §§
801(b), 802.

36 Cases that cite this headnote

Appeal and Error &= Expert Evidence and
Witnesses

Except to the extent a trial court bases its ruling
on a conclusion of law, which the Supreme Court
reviews de novo, the Supreme Court reviews its
ruling excluding or admitting expert testimony
for abuse of discretion.

128 Cases that cite this headnote

Evidence = Discretion of court in general

The court's discretion to determine the
admissibility of an expert opinion is not
unlimited, especially when its exercise
implicates a party's ability to present its
case; rather, it must be exercised within the
confines of the applicable legal principles. West's

Ann.Cal.Evid.Code §§ 801(b), 802.

44 Cases that cite this headnote

Courts &= Discretion of court in general

The scope of a trial court's discretion always
resides in the particular law being applied, i.e., in
the legal principles governing the subject of the

[11]

[12]

[13]

[14]

[15]

action, which are derived from the common law
or statutes under which discretion is conferred.

69 Cases that cite this headnote

Appeal and Error é= Abuse of discretion

Trial court action that transgresses the confines
of the applicable principles of law is outside the
scope of discretion and is called an “abuse of
discretion.”

122 Cases that cite this headnote

Damages @~ Breach of contract

Lost profits may be recoverable as damages for
breach of a contract.

50 Cases that cite this headnote

Damages &= Loss of profits

The general principle is that breach of contract
damages for the loss of prospective profits
are recoverable where the evidence makes
reasonably certain their occurrence and extent.
West's Ann.Cal.Civ.Code § 3301.

43 Cases that cite this headnote

Damages &= Loss of profits

Breach of contract damages for the loss of
prospective profits must be proven to be certain
both as to their occurrence and their extent,
albeit not with mathematical precision. West's
Ann.Cal.Civ.Code § 3301.

30 Cases that cite this headnote

Damages &= Loss of profits and expenses
incurred

The law requires only that some reasonable basis
of computation of breach of contract damages
for the loss of prospective profits be used, and
the damages may be computed even if the result
reached is an approximation, especially where it
is the wrongful acts of the defendant that have
created the difficulty in proving the amount of
loss of profits or where it is the wrongful acts of
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Sargon Enterprises, Inc. v. University of Southern California, 55 Cal.4th 747 (2012)

288 P.3d 1237, 149 Cal.Rptr.3d 614, 286 Ed. Law Rep. 1191...

[16]

[17]

[18]

the defendant that have caused the other party to
not realize a profit to which that party is entitled.

30 Cases that cite this headnote

Evidence ¢= Damages

Courts must not be too quick to exclude expert
evidence on lost profit damages as speculative
merely because the expert cannot say with
absolute certainty what the profits would have
been. West's Ann.Cal.Evid.Code §§ 801(b), 802;
West's Ann.Cal.Civ.Code § 3301.

13 Cases that cite this headnote

Evidence = Breach of contract

Trial court acted within its discretion in
excluding manufacturer's expert's testimony on
lost profit damages for university's breach of
contract in failing to conduct a clinical trial
on manufacturer's dental implants, since expert's
opinion that manufacturer's market share would
have increased spectacularly was not based on
matter that was of a type that reasonably could
be relied upon by an expert in forming an
opinion upon the subject, where expert's opinion
was based on the circular reasoning that market
performance in the dental implant industry
showed that innovation was the prime driver
of market success, and that more successful
companies could be assumed to be more
innovative because of their market success, and
expert relied on the speculative assumption that
manufacturer would have developed marketing
and research and development departments to
permit it to compete with the market leaders.
West's Ann.Cal.Evid.Code §§ 801(b), 802.

69 Cases that cite this headnote

Evidence @= Gatekeeping in general

Because it is inherently difficult to accurately
predict the future or to accurately reconstruct
a counterfactual past, it is appropriate that
trial courts vigilantly exercise their gatekeeping
function when deciding whether to admit expert
testimony that purports to prove such claims.
West's Ann.Cal.Evid.Code §§ 801(b), 802.
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Opinion
CHIN, J.

*753 **1239 A small dental implant company that had net
profits of $101,000 in 1998 has sued a university for breach
of a contract for the **1240 university to clinically test a
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new implant the company had patented. The company seeks
damages for lost profits beginning in 1998, ranging from
$200 million to over $1 billion. It claims that, but for the
university's breach of the contract, the company would have
become a worldwide leader in the dental implant industry and
made many millions of dollars a year in profit. Following an
evidentiary hearing, the trial court excluded as speculative
the proffered testimony of an expert to this effect. We must
determine whether the court erred in doing so.

We conclude that the trial court has the duty to act as a
“gatekeeper” to exclude speculative expert testimony. Lost
profits need not be proven with mathematical precision, but
they must also not be unduly speculative. Here, the court acted
within its discretion when it excluded opinion testimony that
the company would have become extraordinarily successful
had the university completed the clinical testing.

We reverse the judgment of the Court of Appeal, which had
held the trial court erred in excluding the testimony.

I. FACTUA AND PROCEDURAL HISTORY

Because neither party petitioned the Court of Appeal for
rehearing, much of this summary of the factual and procedural
history is taken from that court's majority opinion. (See
Richmond v. Shasta Community Services Dist. (2004) 32
Cal.4th 409, 415 [9 Cal.Rptr.3d 121, 83 P.3d 518]; Cal. Rules
of Court, rule 8.500(c)(2).)

*754 A. The Lawsuit and First Appeal
In 1991, plaintiff Sargon Enterprises, Inc. (Sargon) patented a
dental implant ***618 that its president and chief executive
officer, Dr. Sargon Lazarof, had developed. The United States
Food and Drug Administration approved the implant, which
meant it could be sold and used in the United States. As
the Court of Appeal opinion described it, Sargon's implant
“could be implanted immediately following an extraction
and contained both the implant and full restoration. [{] In
the 1980's, the standard implant was the Branemark implant
developed at the University of Gothenburg in Sweden. The
Branemark implant required several steps. First, surgery
would place the implant in a healed extraction socket in
the patient's mouth; a second surgery would inspect the
implant to see if it had properly integrated with the bone (a
process known as ‘osseointegration’); last, a crown would
be placed on the implant. Sargon's implant was a one stage

implant: it expanded immediately into the bone socket with
an expanding screw; this mechanism permitted the implant to
be ‘loaded’ with a crown the same day.”

In 1996, Sargon contracted with defendant University of
Southern California (USC) for the USC School of Dentistry
to conduct a five-year clinical study of the implant. In May
1999, Sargon sued USC and faculty members of its dental
school involved in the study, alleging breach of contract
and other causes of action. USC cross-claimed for breach of
contract. All of Sargon's claims except the breach of contract
claim against USC were eliminated by demurrer or summary
judgment. In 2003, the contract action was tried before a jury.
Before trial, at an in limine hearing, the trial court excluded
evidence of Sargon's lost profits on the ground USC could not
have foreseen them.

The evidence presented at trial showed that after initial
success in the clinical trials, USC failed to present proper
reports as its contract with Sargon required. The jury found
that USC had breached the contract and awarded Sargon
$433,000 in compensatory damages. It also found in Sargon's
favor on USC's cross-complaint for breach of contract.

Sargon appealed. The Court of Appeal reversed the judgment,
holding that the trial court had erred in excluding evidence

of Sargon's lost profits on the ground of foreseeability. "1t
also stated, “Given that the in limine hearings focused on
foreseeability and not the amount of lost profit damages,
it is premature to determine whether such damages can be
calculated with reasonable certainty.” (Sargon Enterprises,
Inc. v. University of Southern California (Feb. 25, 2005,
B163707), 2005 WL 435413 [nonpub. opn.].)

We express no opinion on the correctness of this
ruling, which is not before us on review.

*755
on the breach of contract claim. USC moved to exclude as

*%1241 On remand, the case proceeded to retrial

speculative the proffered opinion testimony of one of Sargon's
experts, James Skorheim. The court presided over an eight-
day evidentiary hearing at which Skorheim was the primary
witness.

B. The Evidentiary Hearing
Skorheim testified that he was a certified public accountant
and an attorney. He had been an accountant for 25 years
and “work[ed] as a business and industry analyst and
forensic accountant.” As the Court of Appeal summarized,
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he testified that Sargon's lost profits “ranged from
$220 million to $1.18 billion. In preparing his opinion,
Skorheim reviewed litigation materials (including deposition
transcripts and reports of USC's damages experts), financial
information from Sargon and its competitors (including
annual reports), and market analyses of the global dental
implant ***619 market prepared by Millennium Research
Group ...” (Millennium). Skorheim based his opinion on
a “market share” approach, by which he determined what
share of the worldwide dental implant market Sargon would
have gained had USC completed a favorable clinical study,
and he calculated future profits based on that market
share. “Skorheim used the market share approach to lost
profit damages because the methodology had been used
in complicated patent cases, antitrust cases, and unfair

competition cases.”

The Court of Appeal summarized Skorheim's testimony about
the dental implant industry: “Nobel Biocare's Branemark
implant was the pioneer implant developed in the 1960's
and 1970's and required two surgeries. Straumann developed
the second generation implant, which was placed in the
bone without being submerged in the gum. In the early
1990's, there was very little penetration into the potential
dental implant market. Out of millions of potential patients,
only about 1 percent of this potential market was receiving
product, presenting an opportunity for tremendous growth.
In the late 1990's, the market began to grow dramatically.
Industry reports demonstrated the global market was expected
to grow during the period 1998 to 2009 at an annualized
rate of 18.5 percent. At the time, the market craved
technological innovation aimed at shortening healing time,
cost, and treatment time. [Millennium] predicted that sales
of immediate load implants would grow at compound annual
rates of 56.3 percent during 2002 to 2006, and 32.8 percent
from 2005 to 2009. Further, [Millennium] reported in 2004,
immediate loading implants represented only a ‘niche’ market
because demand was limited by industry acceptance. By
2009, immediate load implants would account for 14.9
percent of the United States market, up from 0.4 percent in
2000.

“Sargon's innovation lay in the use of an ‘immediate load
implant,” the © “holy grail of dental implantology,” > which
was directed at the market's *756 need for ease of use,
shortened healing times, and overall cost. Given the state
of the implant market at the time, in Skorheim's opinion an
innovator such as Sargon would have rapidly commanded a
significant market share; with the exception of Nobel Biocare,

all of the other major implant makers are recent arrivals on
the scene.”

In Skorheim's opinion, three key “market drivers” operate
in the dental implant industry: (1) innovation, (2) clinical
studies, and (3) outreach to general practitioners. A company
must have all three to be successful. Skorheim had testified,
the Court of Appeal stated, that “[t]he value of a clinical
study to an implant maker is two-fold: It establishes the
efficacy of the device and permits entry into the universities
where students can be taught to use the device, with the
expectation that, upon graduation, they will use the product
in their practices.” He believed that clinical success of the
Sargon implant would likely lead to commercial success.
Skorheim also had testified that because virtually every dental
implant company employed clinical studies and general
practitioner outreach, innovation really determined market
success and what market share a company would achieve. He
had explained, “The greater the technological achievement in
the product mix, the greater the likelihood for revenues.” In
Skorheim's opinion, innovation was a necessary prerequisite
to achieving market success. “[F]irst and foremost, you have
to have the technological innovation and the efficacy.”

*%1242 As the Court of Appeal observed, “Skorheim's
**%620 upon a

comparison of Sargon to six other large, multinational dental

‘market share’ approach was based

implant companies that were the dominant market leaders in
the industry, and which controlled in excess of 80 percent of
global sales (Big Six): Nobel Biocare, Straumann, [Biomet
3i], Zimmer, Dentsply, and Astra Tech. Although there are
approximately 96 companies worldwide that make dental
implants, Skorheim believed the Big Six were the top
innovators based upon his analysis of the [Millennium] report
and market intelligence.” Skorheim had described the smaller
companies as “copycats” and “price cutters” that competed
on the basis of price and were not innovative; he believed that
“the top six are innovators and the rest are copycats.” The
Court of Appeal stated: “On cross-examination, Skorheim
acknowledged that [Millennium's] report did not state the Big
Six were the most innovative; rather, it was an inference he
drew from reviewing the report and the size and success of
the companies in comparison to other, smaller companies.”

Skorheim had acknowledged that many of the smaller
companies claimed to be innovative, but he believed in
fact they were not. When the trial court noted that the
Millennium report mentioned other companies that claimed
to be innovative, Skorheim had responded, “And I would
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say that the proof is in the pudding. And the proof is their
ability to track the market share and they *757 haven't
been able to do that.” When asked whether he agreed
“that the company with the largest market share is not
necessarily the most innovative,” Skorheim had answered,
“I don't think I can agree with that. I mean, ultimately,
the markets determine what's innovative and what's not
innovative. These markets reward innovativeness.... And so
the market really makes a determination of which of these
companies is more innovative than not by the extent to
which they reward them with purchasing their products, and
so forth.” Skorheim had acknowledged that the Millennium
report did not specifically indicate that some of the smaller
companies were not innovative, but explained that this was
because “those companies are not big enough to be even
addressed in the global market, so there's nothing specific.”

Skorheim believed that Sargon was innovative, like the “Big
Six,” and not a “copycat” or “price cutter,” like the other
small companies. He acknowledged that Sargon was a very
small company whose annual profits peaked in 1998 at around
$101,000 and, unlike the big companies, it had no meaningful
marketing or research and development organization and no
parent company to assist it. But he believed these factors
were merely “incidental” to innovation and played little
role in achieving market share. Accordingly, and because
innovation is the key factor driving market success, Skorheim
had compared Sargon to the “Big Six” rather than to the
smaller companies in computing lost profits. He considered
the “Big Six” and Sargon to be “comparable companies.”

Skorheim had testified that “assuming the jury finds [the
new implant] was a superior innovative revolutionary product
and based upon everything else I see in the materials here, I
think that Sargon had a very good chance of becoming the
market leader over a period of time. I estimated maybe a 10-
year period of time.” Indeed, he believed to a “reasonable
certainty” that within 10 years or so Sargon would have
become a market leader. He also believed it likely that one
of the “Big Six” would have dropped out of the leadership,
and that Sargon would have replaced that company as a world

leader.
Sargon AstraZeneca
(1998) (1999)
Employees < > 55,000

20

When the trial court asked whether it mattered that some
of the big companies ***621 had many different products,
Skorheim had responded that Sargon “would have to remain
competitive by investing significant amounts of money
in [research and development] like ... the other major
manufacturers. Each of them are investing tens of millions
of dollars a year into research and development to remain
strong and technologically sound.” He was confident that a
company like Sargon would have been able to expend the
necessary resources to “develop other products over time, that
they would be able to use *758 their patented expandable
root process with other types of coatings, let's say, or shapes
or sizes.” He thought Sargon's ability to do so distinguished
it from the other small companies.

*%1243 The Court of Appeal stated: “Skorheim outlined
similarities and differences between the Big Six and Sargon:
First, they all manufactured titanium implants, and the
implants were one-stage, two-stage, or immediate load
(Sargon only); second, all used clinical studies; third, all
used outreach to general practitioners; fourth, pricing was
substantially the same; fifth, their qualitative and quantitative
cost structures were the same; and the implants were
manufactured either in-house or pursuant to a contract with
a third party. Qualitative cost structure consisted of cost of
goods sold, research and development costs (R & D), sales
and marketing costs, and general administrative costs. Sargon
did not have a meaningful R & D organization or a sales and
marketing department. In all other respects, Sargon's costs
were similar to the Big Six.” Skorheim had acknowledged,
however, that he could not think of any objective “business
metric”—“whether it's sales, number of employees, number
of distributers, anything”—by which Sargon was comparable
to, for example, Astra Tech, the member of the “Big Six” with
the smallest market share.

The Court of Appeal opinion provided a chart summarizing
Skorheim's testimony regarding Sargon and its competitors
for the “relevant time period, approximately 1998.” We
reproduce it here:

Dentsply Biomet 3i Nobel L 2]
(1998) (2000) (1998)
> > >
6,000 4,000 1,000
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R&D $ $ $ $ $
46,000 2,923,000,000 18,200,000 40,208,000 8,741,808
Net Sales $1,748,612 $18,445,000,000 $795,122,000 $ $164,747,305
920,582,000
Net Profits $ $ $ $ $
101,113 1,143,000,000 34,825,000 173,771,000 5,868,080
Assets $ $19,816,000,000 $895,322,000 $1,218,448,000 $243,621,260
544,977
Market Share N/ 4.8% 7% 17% 22—
(2007) [3] A 23%
2 . share for that **1244 year to about 1 percent. Skorheim
The Court of Appeal explalr.led that these .ﬁgures believed that beginning in 1998, Sargon's market share would
were converted' from Swedlsh kroner usm'g the have “ramp[ed] up” over the years from this 1 percent to a
exchfmge rate m. effect in 1998. Nobel BIOC?.I‘G share that a comparable member of the “Big Six” enjoyed. He
?cqulred a.nother implant company in 1999, Whlf:h had calculated the lost profits based on sales in 1998 of over
1ncreas§d its market share and added products to its $3 million and a subsequent increase each year until Sargon
portfolio. reached the level of one of the “Big Six”.
3

The Court of Appeal explained that “Straumann,
another comparator company for which there was
no data in the record during the relevant period,
had attained a 22 percent global market share in 10
years.”

The dental implant business was only part of AstraZeneca's
company. Skorheim testified that Astra Tech, its dental
implant division, had sales in 1999 of $111 million.

***622
that Sargon, unlike any of the other smaller companies,

*759 For the reasons he gave, Skorheim believed

would, over time, have become a market leader, one of the
“Big Six”. In calculating Sargon's lost profits, he had not
considered profits Sargon had ever actually realized, but
instead considered the market leaders' profits. He believed
that Sargon's profits would have increased over time until they
reached the level of one of the market leaders. He testified,
however, that in one respect he had taken into account

Sargon's actual income. * He had started with Sargon's
gross revenues (not net income) in 1998, the year USC
should have produced an interim report, which were around
$1.7 million to $1.8 million and constituted approximately
one-half of 1 percent of the total global market. He then
doubled that number based on his belief that, had the initial
report from the clinical study been favorable and had other
potentially favorable publicity followed, Sargon would have
sold approximately 20 implants each to approximately 200
additional dentists. This would have brought Sargon's market

The trial court had initially sustained USC's
objection to this testimony on the basis that
it was inconsistent with Skorheim's deposition,
and Sargon had failed to provide notice of this
testimony, thus depriving USC of the opportunity
to cross-examine Skorheim meaningfully on the
point. But it permitted Skorheim to present this
testimony “to make a record.”

Skorheim claimed no expertise regarding how innovative
Sargon's dental implant was, although he had testified that
“the immediate loading of implants is kind of the so-called
holy grail of dental implantology.” He said the jury would
have to “wrestle” with the question of how innovative Sargon
was. Because of this lack of expertise, Skorheim could not
give a single sum of lost profits. Rather, in Skorheim's
opinion, the amount would depend on how innovative the jury
found Sargon to be, compared to the market leaders.

As the Court of Appeal explained, “Skorheim's damages
model created four alternative damage scenarios based upon
the jury's determination of the innovativeness of the implant.
As a predicate, Skorheim had ranked the innovativeness of
the comparator companies and established a hierarchy. If the
jury concluded Sargon's level of innovation was equal to the
least innovative of the benchmark companies, Astra Tech,
Sargon would have attained a 3.75 percent share; if the jury
concluded Sargon's level of innovation was equal to one of the


https://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Icaca1dea475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Icaca1dea475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Icaca1dea475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 
https://www.westlaw.com/Link/Document/FullText?entityType=mdev&entityId=Icaca1dea475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

Sargon Enterprises, Inc. v. University of Southern California, 55 Cal.4th 747 (2012)

288 P.3d 1237, 149 Cal.Rptr.3d 614, 286 Ed. Law Rep. 1191...

lesser innovators of the benchmark companies, like Dentsply,
Sargon would have attained a 5 percent market share; if the
jury concluded Sargon's level of innovation was equal to a
middle-level innovator, like [Biomet 3i], Sargon would have
attained a 10 *760 percent share; and if the jury concluded
Sargon's level of innovation was that of the most innovative
companies, Nobel Biocare and Straumann, Sargon would
have attained a 20 percent market share.” In establishing this
hierarchy, Skorheim had assumed that the higher the market
share a company had obtained, the more innovative it was.
He also agreed, however, that it was possible, for example,
that Astra Tech, with its smaller market share, was more
innovative than Biomet 3i, which had a greater market share.

*%%623 For each of these four scenarios, Skorheim had
calculated lost profits from 1998 to 2009, then added what he
calculated to be post-2009 lost profits. Skorheim believed that
Sargon's net profits, which in actuality peaked at $101,000
in 1998, would have grown to $26 million per year in 2009
under the least profitable of the scenarios, and to $142 million
per year in 2009 under the most profitable of the scenarios.

The Court of Appeal opinion provided a chart summarizing
Skorheim's lost profits calculations. We reproduce it here:

Market 3.75% 5% 10% 20%

Share (Astra Tech) (Dentsply) (Biomet 3i) (Nobel/Strau.)
Lost Profits 1998— $120,011,000 $181,020,949 $335,940,541 $
2009 640,232,628
Value Post 2009 100,473,347 134,343,563 269,824,425 540,786,150
TOTAL: $220,484,347 $315,364,512 $605,764,968 $1,181,018,778

Thus, Skorheim had projected total lost profits of $220
million if the jury found Sargon's innovation was comparable
to that of the least innovative market leaders, making what
he described as a “meaningful contribution to innovation”;
of $315 million if the jury found Sargon's innovation was
somewhat greater; of $600 million if the jury found Sargon's
innovation was somewhat greater yet; and of $1.2 billion if the
jury found Sargon's innovation was comparable to that of the
market leaders, making what he described as “revolutionary
industry changing technology.”

The Court of Appeal summarized the testimony of the other
witnesses at the evidentiary hearing. “Dr. Lazarof confirmed
Skorheim's conclusion that innovation coupled with clinical
studies was the driver of market share. Sargon also presented
the testimony of Steven Hanson, president from 1992 to
2004 of Calcitek, a successful implant company, who testified
Sargon could have commanded a 15 to 20 percent share of
the **1245 market if the USC study had been completed,
although he had not done a market study or considered the
probability of all of the other steps necessary to get Sargon
a 15 to 20 percent market share. Robert Pendry was at
Straumann from 1992 to 2001 and at Thommen Medical from
2002 to 2006, and testified that in his *761 opinion the
Sargon implant was ‘absolutely revolutionary’ and ‘world
changing’ when introduced in 1997 to 1998. In Pendry's

words, the Sargon implant ‘was the most exciting thing I'd

29

heard in the implant business ever.

C. The Trial Court's Ruling
Following the evidentiary hearing, the court issued a 33-
page written ruling on USC's motion to exclude Skorheim's
testimony.

The court began by quoting an opinion by Judge Friendly
of the Second Circuit Court of Appeals stressing the need to
protect juries from “an array of figures conveying a delusive
impression of exactness in an area where a jury's common
sense is less available than usual to protect it.” (Herman
Schwabe, Inc. v. United Shoe Machinery Corp. (2d Cir.1962)
297 F.2d 906, 912.) The court found it unreasonable for
Skorheim, “or any such expert, to rely on much of the data
which forms the basis of his opinions, because no data bears
any resemblance to Plaintiff's historical profits or to those
of any similar business.” “Mr. Skorheim's opinion leaves the
determination of up to a billion dollars of lost profit damages
to pure speculation.”

The court assumed for purposes of its ruling “that a ‘market
share’ analysis is appropriate and warranted under California
**%624 law,” but it found that Skorheim's “market share
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opinion is not based on any actual historical financial results
or comparisons to similar companies and, therefore, is not
based on matter of a type [on which] an expert may reasonably
rely.” “The fatal flaw in Mr. Skorheim's reasoning is that it
starts off assuming, without foundation, its conclusion. The
fatal flaw in his analysis is that he relies on data that in no
way is analogous to Plaintiff. Mr. Skorheim deems Plaintiff's
historical data, such as past business volume, ‘not relevant’ to
his lost profits projections.” (Fn. omitted.)

The court noted that at the evidentiary hearing, Skorheim
had “offered a new opinion that would have been grounded
in some historical performance.” It explained that it had
sustained USC's objection to this new opinion “on grounds it
was never disclosed in discovery. This court notes that this
new methodology is directly inconsistent with Mr. Skorheim's
declaration, depositions testimony and the position Plaintiff
has taken throughout this litigation.... Regardless, the
methodology of the new opinion is unreasonable.” Later in
the evidentiary hearing, “Plaintiff again attempted to show
some historical grounding for the damage projections. Mr.
Skorheim testified that his damage projections started with
Sargon's gross revenues of $1,700,000 in 1997. Mr. Skorheim
then doubled those revenues in 1998.... To accomplish this,
Mr. Skorheim assumed a favorable USC study and resultant
publicity would cause 200 more dentists to buy at least 20
more implants each. The *762 Court can find no factual
basis for this assumption. [q] ... [{] This Court specifically
finds that Sargon's historical performance played no role in
determining Mr. Skorheim's market projections, except to the
extent that Sargon's data showed it had some sales.”

The court found that Skorheim's “projections are wildly
beyond, by degrees of magnitude, anything Sargon had
ever experienced in the past. Under the 20% market share
scenario, for example, Plaintiff would see its profits climb
by 534.4% the first year, and by over 157,000% by 2009.”
Instead, the court found, Skorheim “starts his analysis with
a comparison to industry leaders, all multi-million or multi-
billion international corporations, or subsidiaries of such.
This, of course, is unavoidable if one only looks to industry
‘drivers' to ascertain who most successfully employs those
‘drivers.” [] The only thing these established companies have
in common with Plaintiff is that they all sell or make dental
implants. In all other respects, in areas the [Millennium]
report deems relevant, such as size, history, product line, sales
force, access to financing, among others, they are worlds apart
from Sargon.” (Fn. omitted.)

*%1246 The court noted that Skorheim had testified “that of

all the 98 dental implant manufacturers, he could not identify
one that did not pursue clinical studies or target general
practitioners, rendering these two ‘drivers' meaningless for
comparison purposes. [{]] Moreover, many implant companies
who touted ‘innovative’ products, yet had smaller revenues,
were omitted for comparison purposes.” In his testimony,
“Mr. Skorheim grouped the companies that he deemed had
‘innovative’ products. He omitted certain smaller companies
who, according to the [Millennium] report, also claimed
to have innovations. When asked in court to explain this
omission, he testified, ‘The proof is in the pudding.” The
small market share of these companies showed the market
disagreed. Apparently, a product is ‘innovative’ if the market
embraces it and it sells. []] The summary exclusion of other
companies from his analysis, along with the fact that it should
not be a ***625 startling revelation that biotechnology
companies that have innovative products, all other things
being equal, do better than those who do not, render this
‘driver’ equally meaningless for comparison purposes.” The
court found this argument to be “entirely circular.”

The court continued: “At the hearing, Plaintiff changed its
theory and attempted to show that it was similar to the
industry leaders in ways other than possession of the three
‘drivers.” The characteristics that Mr. Skorheim contended
made Plaintiff ‘similar’ to the industry leaders, however, were
characteristics common to most, if not all, implant companies.
Obviously, if most share these ‘common traits,” the traits
are meaningless for comparison purposes. If, based upon
these common characteristics, the very smallest is *763
considered ‘similar’ to the very biggest, all cases that have
required objective similarity would be effectively overruled,
and the rule requiring ‘similarity’ would cease to exist. This
Court finds that Sargon is not similar to the industry leaders
by any relevant, objective business measure.”

The court found that the dissimilarity between Sargon and
the industry leaders “is sufficient, itself, to grant Defendant's
motion” to exclude Skorheim's testimony, but “this court
has other problems with Mr. Skorheim's opinion that give
further grounds, by themselves, to grant Defendant's motion.”
It found that “[clomparing ‘degrees of innovation’ with
other products fails to give the jury standards from which it
can make a rational decision, is inherently speculative and
subjective, and thus fails to assist the jury in its fact-finding
function. []] The relevance of Mr. Skorheim's testimony, if
any, is that it provides the jury with an evidentiary basis to
make market share choices and thus assess damages. The jury
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can choose from four market shares ranging from 3.75% to
20%, depending upon its finding of relative ‘innovativeness.’
The highest rating gets Nobel Biocare's share, with the lesser
market share percentages awarded depending upon whether
the innovativeness of the Plaintiff's implant is more on a
par with products from Zimmer, 3i, and Straumann. The
lowest percentage finding the jury can make is that the
innovativeness of the Sargon implant is comparable to Astra
Tech's or Dentsply's products. The fatal problem with this is
that there is little rational basis for this choice, and no rational
standards for how the jury is to choose.

“Implicit in this choice is that there is an evidentiary basis
for this ranking; an ‘innovativeness' pecking order where,
in fact, Nobel Biocare is on top, others follow, with Astra
Tech and Dentsply on the bottom. Likewise, there must be
an evidentiary basis for degree of difference; evidence that
shows not only that Nobel Biocare is more innovative, but,
with 20% of the market, it must be twice as ‘innovative’ as
3i, in the 10% group, and so on. Otherwise, ‘innovativeness'
would not track the percentage market share for the findings
he proposes the jury make. Yet, the only factual basis for
such a pecking order comes from Dr. Lazarof's opinion of
such, and there is no evidence or reason to believe one
company is more innovative than another, in the percentage
difference, other than the fact the companies have different
market shares. [{] ... [{] The only possible evidentiary
support for the percentage difference in the pecking order
comes from Mr. Skorheim's oft repeated observations of the
marketplace. Certain smaller companies, who claimed to have
innovative products, were excluded from his ‘industry leader’
market share list because ‘the market’ disagreed **1247

with their claim of ‘innovativeness.” ‘The proof is in the
pudding,” Mr. Skorheim explained. If their products were
truly innovative, they ***626 would sell more and thus
have larger market shares. [] ... [{] To the extent that this
ranking of ‘innovativeness,” with Nobel Biocare on top with
20%, and Astra Tech on the bottom with 3.75%, rests on
*764 the fact that some have larger market shares, it rests on
nothing more than a tautology. As there is no evidentiary basis
that equates the degree of innovativeness with the degree of
difference in market share, the question posed to the jury—to
rank innovativeness and assign a market share, the sine qua
non of Mr. Skorheim's opinion—has no rational basis.”

Additionally, the court continued, “[t]he only rational answer
to the question Mr. Skorheim seeks to have the jury answer
comparing ‘innovativeness' is ‘it depends.” What is ‘most
innovative’ about any implant depends upon what the

practitioner and patient think is important. [] What is good,
better or best is inherently subjective, and depends upon the
need, the patient, the price, and the situation. [] ... [{]] It is not
that the jury, given the time confines of a trial, will not have
enough information to decide relative ‘innovativeness,’ it is
that no jury, given an infinite amount of time, will ever have
enough information. Such is the nature of purely subjective
determinations. Which is the most innovative implant? The
Court expects there to be experts giving their views, but
do we have any standards or guidelines to help us in the
determination?”

The court explained that in the Millennium reports “there are
many different types of implants. The market leaders have
product lines of implants to serve the diverse needs of patients
and practitioners. Some implants have different coating and/
or screws. Some are immediate loading, some are two-
stage loading, others have internal or external connections.
Astra Tech markets an implant that it claims ‘has amassed
significant documentation that confirms the increased bone
retention right up to the top of the implant compared to
competitive products.” Another Astra Tech implant is touted
as ‘simple and easier to use.” [Citation.] Others are more
‘affordable’ such as INNOVA Life Sciences and IMTEC.
[Citation.] Each company offers a line of implant products it
claims are excellent for various uses.” “Is the Sargon implant
as good or better than those offered by competitors? Plaintiff
will advocate for the Sargon implant. Who will advocate for
all the rest?”

The court explained why, in its view, Skorheim's opinion was
speculative. “A jury can determine if a Ford was defective,
because there are objective facts, such as industry standards
and standards for safety, as well as a body of case law on the
subject of products liability. A jury cannot say if a Ford is
a better car than a Chevrolet, because that is subjective and
depends upon what the driver wants and what he can afford,
among other things.

“By way of example, assume that Miss Oklahoma entered
into a contract to transport her to the ‘Miss America’ contest.
Assume further that the carrier breached the contract and
Miss Oklahoma missed the chance to compete. A jury could
decide if she was damaged by the breach, to the extent
damages *765 could be ascertained. Could the jury go
further and, based upon testimony of experts, decide that, had
she been allowed to compete, she would have defeated Miss
Colorado for the title of Miss America, or decide that she
would have been second, behind Miss Colorado and ahead
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of Miss Montana? [{]] It is not a situation ... that juries can
and do decide complex issues. Of course they do. But in all
cases, including cases where jurors are asked to ‘rank,” as
in comparative fault, there are standards in the form of jury
instructions and a body of case law ***627 to refer to if
needed for special instructions.”

The court believed that asking a jury to rank innovativeness
“is no different than deciding whether Miss Oklahoma or
Miss Colorado should wear the Miss America crown. [q]
Mr. Skorheim's question calls for nothing but a subjective
and speculative response. Whether an implant is good, better
or best can only be answered in the market place, not the
jury room. The market place has rendered its verdict: ‘It
depends.’ That is why all the various implant companies, even
the very biggest, and their implants have their own market
niche with corresponding **1248 minority market shares.
[1] ... [9] Because there are no standards or guidelines to
determine ‘degrees of innovation,’ it relegates the question of
determining potentially more than a billion dollars in damages
to pure speculation. Accordingly, the court finds that there are
two independent grounds to rule this evidence inadmissible:
No damage award can be based on speculation; and evidence
that cannot assist the trier of fact in the resolution of an issue
is not relevant.”

The court continued: “Mr. Skorheim has no qualifications to
opine that but for Defendant's breach, Plaintiff would have
a program of targeting general practitioners on a par with
any of the companies he singled out for comparison. [] The
[Millennium] report sets forth sales and marketing strategies
for the industry leaders. For example, Nobel Biocare in the
2001-2003 timeframe had 80 field representatives in the
United States alone. What makes Mr. Skorheim think that
Plaintiff would equal or surpass these numbers, or done
so with equal or greater success? The only information
he can offer is the uncritical acceptance of Dr. Lazarof's
hoped-for marketing plans. Whether these plans would ever
have been implemented as anticipated, or succeeded, is pure
speculation.”

“Mr. Skorheim testified that, in the perfect world where there
had been no breach, by 2007 Sargon would have made the
seamless transition from a three-person operation to sharing
industry leadership with Nobel Biocare, a multi-million dollar
international corporation. Nobel Biocare touts, according to
the annual reports he relied upon, many different product
lines, including different types of implants. When asked how
Sargon could be an industry leader with only one implant

(he later testified that Sargon had developed *766 seven)
Mr. Skorheim testified that ‘he would expect’ Sargon to
have invested in ‘R and D’ in the intervening years and
also, by 2007, to have invented new products and coatings.
Mr. Skorheim thus opined that not only would Sargon have
invested in ‘R and D’ by 2007, but has also opined on what the
results of that ‘R and D’ would be. [{] It is not reasonable for
any expert to make such a faith-based prediction so absolutely
devoid of any factual basis about an industry where he has no
expertise.”

Additionally, “nowhere in [Skorheim's] success scenario
is any mention of how competitors will react to having
their market share taken by Plaintiff.... We do not know
if these million or billion dollar corporations, or their
shareholders, would just go quietly, because it is not discussed
or considered. We are forced to assume they would do
nothing.” “This ‘Field of Dreams' ‘trust me’ analysis forces us
to assume, speculate and believe too much. It is no different
than our Miss Oklahoma asking the jury to vote her Miss
America and arguing that her damages include the inevitable
movie deals and product endorsements that ‘common sense’
dictates every Miss America receives and were lost because
her transportation breached the ***628 contract to take her
to the contest.” (Fn. omitted.)

In its concluding portion, the court stated that “case law
demands that to establish such lost profits through expert
testimony, the expert must base his/her opinion on either
historical performance of the company or a comparison to
the profits of companies similar in terms of size, locality,
sales, products, number of employees and other relevant
financial factors. A party is not permitted to ‘make up’ its
own factors as a basis for comparison and invite the jury to
decide whether the corporations are similar. To allow this is
to invite proceedings where there are no objective standards
as there will always be some way to argue that companies
are ‘similar,” no matter how superficial or irrelevant. Here,
for example, the factors Mr. Skorheim uses would lead to
the absurd result that Sargon, one of the industry's smallest
companies, was ‘similar’ to the largest. In assessing lost profit
damages in this context, there is a meaningful difference
between biggest and smallest. [§]] Mr. Skorheim admittedly
shunned historical performance and comparison to companies
of similar size and financial situation, choosing instead to
compare Plaintiff to multi-national industry giants based upon
his own criteria of ‘similar.” His criteria, even assuming he
has the qualifications to decide them, which he does not, are
nebulous and legally irrelevant under case law. Accordingly,
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there is no issue of similarity to give to the jury to compare
and decide.”

*%1249 The court concluded “that Mr. Skorheim's opinions
are not based upon matters upon which a reasonable expert
would rely, and do not show the nature and occurrence of
lost profits with evidence of reasonable reliability, *767
because his opinion is not based on any historical data from
Plaintiff or a comparison to similar businesses. The court
also finds his ‘market drivers' meaningless for comparison
purposes. Additionally, his opinion rests on speculation and
unreasonable assumptions.”

Accordingly, the court granted USC's motion to exclude
Skorheim's testimony.

D. The Second Appeal
After the court excluded Skorheim's testimony, the parties
stipulated to entry of judgment for $433,000 on Sargon's
breach of contract claim. Sargon appealed for the second time.

By a two-to-one vote, the Court of Appeal reversed the
judgment and remanded the matter for a new trial on
lost profits. It concluded the trial court erred in excluding
Skorheim's testimony.

After reviewing in detail the facts, the parties' arguments, and
the relevant law, the court found that “Sargon has the better
argument here.... In 1998, Sargon had about $1.8 million
in revenues, roughly one-half of 1 percent of the global
market for dental implants. Astra Tech, one of the companies
relied on by Skorheim, had around $18.5 million in revenues,
for a 4.8 percent market share. The other companies had
greater revenues and market shares. At the very least, the
jury was entitled to hear about Astra Tech because it was
sufficiently similar to Sargon, and a damages award based on
a comparison to that company would have been supported by
substantial evidence, not speculation.

“We acknowledge the difficulty in determining lost profits
when an established business is built upon the sale of an
innovative, revolutionary, or world-changing product. The
factor of innovation—what the trial court described as a
‘beauty contest’—is not easily converted into dollars and
cents. But exactitude is not required. None of Sargon's
competitors used its implant, **%*629 and, to that extent,
they were different. But lost profits may be based on a
comparison of similar companies; they need not be identical
in all respects. Skorheim's expert opinion was based on

‘economic and financial data, market surveys and analyses,
business records of similar enterprises, and the like.” (Kids'
Universe v. In2Labs [ (2002) 95 Cal.App.4th 870, 884 [116
Cal.Rptr.2d 158] ].) He also considered Sargon's historical
financial data. The trial court's ruling is tantamount to a
flat prohibition on lost profits in any case involving a
revolutionary breakthrough in an industry.

“If USC had not sabotaged the clinical study of the Sargon
implant, Sargon would have had a successful clinical trial
to its credit and a prominent *768 university using the
implant at its dental school. But it was denied. Through its
wrongful conduct, USC allegedly caused the loss of profits
and has made the proof of lost profits all the more difficult,
thereby rendering its evidentiary attack unconvincing. (GHK
Associates v. Mayer Group, Inc. [ (1990) 224 Cal.App.3d
856, 874,274 Cal.Rptr. 168].) We have carefully reviewed the
trial court's criticisms of Skorheim's proffered testimony and
conclude they were better left for the jury's assessment.”

Justice Johnson dissented. He argued that “[w]here, as here,
the law does not offer precise parameters to the quantum
of proof required to establish lost profit damages, a trial
court must be permitted to draw the line in the sand, either
letting the evidence in as meeting the certainty threshold,
or excluding it as below that threshold. The placement of
that threshold is left to the trial court so long as it is
within the bounds of the law.” He found the trial court's
decision to be “founded on a detailed, methodical and well-
reasoned examination of the law of contracts and the limits
on lost profits damages.... [{] ... [T]he task of determining the
threshold measure of certainty to permit Skorheim's opinion
to go to the jury should be left to the gatekeeping function of
the trial court, in the context of its evidentiary rulings after an
evaluation of all of the facts, evidence, and arguments. Here,
the trial court drew a very reasonable line in the sand with its
ruling excluding Sargon's evidence of lost profit damages. 1
see no justification for this court to overturn that decision.”

*%1250 The dissent argued that “Sargon was not similar to
the Big Six under any relevant, objective business measure”
and found “nothing in this ruling that indicates the trial
court acted in an arbitrary, capricious fashion, was guided
by whim rather than the rule of law, or exceeded the bounds
of reason.” Justice Johnson added that “while I admittedly
share with the trial court a healthy dose of skepticism over
Skorheim's unyieldingly optimistic projections for Sargon's
market share growth and while 1 struggle to see a nexus
between those projections and business and economic reality,
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this dissent nonetheless does not stem from the havoc
that Skorheim's methodology may wreak upon reasonable
damage calculations but from the damage done to the trial
judge's reasonable and prudently exercised judgment on an
evidentiary issue over which he and he alone should have
decisional authority, absent arbitrariness and capriciousness.
Nothing in the trial judge's reasonable, straightforward and
clearly articulated evidentiary ruling bears even a smidgeon
of arbitrariness or capriciousness.” Accordingly, Justice
Johnson would have affirmed the trial court's ruling excluding
Skorheim's testimony.

We granted USC's petition for review to decide whether the
trial court erred in excluding Skorheim's testimony.

**%630 *769 II. DISCUSSION

This case stands at the intersection of two legal principles:
(1) Expert testimony must not be speculative, and (2) lost
profit damages must not be speculative. We will discuss both
principles, then apply them to this case.

A. Expert Testimony

As did the trial court, we begin our consideration of expert
testimony with words that Judge Friendly wrote half a century
ago: “There is no bright line that divides evidence worthy of
consideration by a jury, although subject to heavy counter-
attack, from evidence that is not. Especially because of the
guaranty of the Seventh Amendment, a federal court must
be exceedingly careful not to set the threshold to the jury
room too high. Yet it is the jury system itself that requires the
common law ‘judge, in his efforts to prevent the jury from
being satisfied by matters of slight value, capable of being
exaggerated by prejudice and hasty reasoning ... to exclude
matter which does not rise to a clearly sufficient degree of
value’; ‘something more than a minimum of probative value’
is required. 1 Wigmore, Evidence (3d ed. 1940), pp. 409—
410. These comments are especially pertinent to an array
of figures conveying a delusive impression of exactness in
an area where a jury's common sense is less available than
usual to protect it.” (Herman Schwabe, Inc. v. United Shoe
Machinery Corp., supra, 297 F.2d at p. 912.)

Although Judge Friendly was discussing federal law and
federal courts, his comments, both in their cautionary note
that, due to the jury trial right, courts should not set the
admission bar too high, and in their stressing the need to

exclude unreliable evidence, could just as well have described
California law and California courts. Under California law,

trial courts have a substantial “gatekeeping” responsibility. >

Recent United States Supreme Court decisions
have referred to the trial judge's “ ‘gatekeeper’
role” (General Electric Co. v. Joiner (1997) 522
U.S. 136, 142 [139 L.Ed.2d 508, 118 S.Ct. 512])
or “ ‘gatekeeping’ obligation” (Kumho Tire Co.
v. Carmichael (1999) 526 U.S. 137, 141 [143
L.Ed.2d 238, 119 S.Ct. 1167]). We have used
the term “gatekeeping responsibility.” (People v.
Prince (2007) 40 Cal.4th 1179, 1225, fn. 8 [57
Cal.Rptr.3d 543, 156 P.3d 1015].)

Evidence Code section 801 provides: “If a witness is
testifying as an expert, his testimony in the form of an opinion
is limited to such an opinion as is: [{] (a) Related to a
subject that is sufficiently beyond common experience that
the opinion of an expert would assist the trier of fact; and
[1] (b) Based on matter ... that is of a type that reasonably
may be relied upon by an expert in forming an opinion upon
the subject to which his testimony relates, unless an expert is
precluded by law from using such matter as a basis *770 for
his opinion.” (Italics added.) Subdivision (b) clearly permits
a court to determine whether the matter is of a #ype on which
an expert may reasonably rely.

[11 In Lockheed Litigation Cases (2004) 115 Cal.App.4th
558, 563 [10 Cal.Rptr.3d 34], the plaintiffs argued that under
*%1251 Evidence Code section 801, subdivision (b), “a
court should determine only whether the type of matter that
an expert relies on in forming his or her opinion is the
type of matter that an expert reasonably can rely on in
forming an opinion, without regard to whether the matter
relied on reasonably does support the particular opinion
offered.” The Court of Appeal disagreed. “An expert opinion
has no value if its basis is unsound. [Citations.] Matter that
provides a reasonable basis for ***631 one opinion does not
necessarily provide a reasonable basis for another opinion.
Evidence Code section 801, subdivision (b), states that a
court must determine whether the matter that the expert relies
on is of a type that an expert reasonably can rely on ‘in
forming an opinion upon the subject to which his testimony
relates.” (Italics added.) We construe this to mean that the
matter relied on must provide a reasonable basis for the
particular opinion offered, and that an expert opinion based
on speculation or conjecture is inadmissible.” (Lockheed
Litigation Cases, supra, at p. 564, 10 Cal.Rptr.3d 34.)
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Sargon Enterprises, Inc. v. University of Southern California, 55 Cal.4th 747 (2012)

288 P.3d 1237, 149 Cal.Rptr.3d 614, 286 Ed. Law Rep. 1191...

[2] We agree with this analysis. Indeed, as the Court
of Appeal in that case also noted (Lockheed Litigation
Cases, supra, 115 Cal.App.4th at p. 564, 10 Cal.Rptr.3d
34), the California Law Revision Commission comments to
Evidence Code section 801 explained that “under existing
law, irrelevant or speculative matters are not a proper basis for
an expert's opinion. See Roscoe Moss Co. v. Jenkins [ (1942)
55 Cal.App.2d 369 [130 P.2d 477] ] (expert may not base
opinion upon a comparison if the matters compared are not
reasonably comparable)....” (Cal. Law Revision Com. com.,
29B pt. 3A West's Ann. Evid.Code (2009 ed.) foll. § 801,
p- 25.) Comments of a commission that proposed a statute
are entitled to substantial weight in construing the statute,
especially when, as here, the Legislature adopted the statute
without change. (Jevne v. Superior Court (2005) 35 Cal.4th
935, 947 [28 Cal.Rptr.3d 685, 111 P.3d 954].) Thus, under
Evidence Code section 801, the trial court acts as a gatekeeper
to exclude speculative or irrelevant expert opinion. As we
recently explained, “[TThe expert's opinion may not be based
‘on assumptions of fact without evidentiary support [citation],
or on speculative or conjectural factors.... []] Exclusion of
expert opinions that rest on guess, surmise or conjecture
[citation] is an inherent corollary to the foundational predicate
for admission of the expert testimony: will the testimony
assist the trier of fact to evaluate the issues it must decide?’
(Jennings v. Palomar Pomerado Health Systems, Inc. (2003)
114 Cal.App.4th 1108, 1117 [8 Cal.Rptr.3d 363].)” (People v.
Richardson (2008) 43 Cal.4th 959, 1008 [77 Cal.Rptr.3d 163,
183 P.3d 1146]; accord, People v. Moore (2011) 51 Cal.4th
386, 405 [121 Cal.Rptr.3d 280, 247 P.3d 515].)

*771 Additionally, as a recent law review article explains,

Evidence Code section 801 is not the only statute that
governs the trial court's gatekeeping role. We must also
consider Evidence Code section 802. (See Imwinkelried &
Faigman, Evidence Code Section 802: The Neglected Key
to Rationalizing the California Law of Expert Testimony
(2009) 42 Loyola L.A. L.Rev. 427 (hereafter Imwinkelried &
Faigman).)

Evidence Code section 802 provides: “A witness testifying
in the form of an opinion may state ... the reasons for his
opinion and the matter ... upon which it is based, unless
he is precluded by law from using such reasons or matter
as a basis for his opinion. The court in its discretion may
require that a witness before testifying in the form of an
opinion be first examined concerning the matter upon which

his opinion is based.” (Italics added.) This section indicates

the court may inquire into the expert's reasons for an opinion.
It expressly permits the court to examine experts concerning
the matter on which they base their opinion before admitting
their testimony. The reasons for the experts' opinions are part
of the matter on which they are based just as is the fype of
matter. Evidence Code section 801 governs judicial review
of the type of matter; Evidence Code section 802 governs
judicial review of the reasons for the opinion. “The stark
contrast between the wording ***632 of the two statutes
strongly suggests that although under section 801(b) the judge
may consider only the acceptability of the generic type of
information the expert relies on, the judge is not so limited
under section 802.” (Imwinkelried & Faigman, supra, 42
Loyola L.A. L.Rev. at p. 441.)

*%1252 Evidence Code section 802 also permits the trial
court to find the expert is precluded “by law” from using the
reasons or matter as a basis for the opinion. “ ‘Law’ includes
constitutional, statutory, and decisional law.” (Evid.Code, §
160.) Thus, “construed in the context of section 160, section
802 authorizes a court to promulgate case law restrictions on
an expert's ‘reasons'....” (Imwinkelried & Faigman, supra, 42
Loyola L.A. L.Rev, at p. 442.) This means that a court may
inquire into, not only the type of material on which an expert
relies, but also whether that material actually supports the
expert's reasoning. “A court may conclude that there is simply
too great an analytical gap between the data and the opinion
proffered.” (General Electric Co. v. Joiner, supra, 522 U.S. at
p. 146, 118 S.Ct. 512, and quoted in Imwinkelried & Faigman,
supra, 42 Loyola L.A. L.Rev., at p. 448.)

[3] Thus, under Evidence Code sections 801, subdivision
(b), and 802, the trial court acts as a gatekeeper to exclude
expert opinion testimony that is (1) based on matter of
a type on which an expert may not reasonably rely, (2)
based on reasons unsupported by the material on which the
expert relies, or *772 3) speculative. Other provisions of
law, including decisional law, may also provide reasons for

excluding expert opinion testimony. 6

In People v. Leahy (1994) 8 Cal.4th 587, 604 [34
Cal.Rptr.2d 663, 882 P.2d 321], this court held
that the “general acceptance” test for admissibility
of expert testimony based on new scientific
techniques (see People v. Kelly (1976) 17 Cal.3d
24 [130 Cal.Rptr. 144, 549 P.2d 1240]) still applies
in California courts despite the United States
Supreme Court's rejection, in Daubert v. Merrell
Dow Pharmaceuticals, Inc. (1993) 509 U.S. 579
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[125 L.Ed.2d 469, 113 S.Ct. 2786], of a similar test
in federal courts. Nothing we say in this case affects
our holding in Leahy regarding new scientific
techniques.

[4] But courts must also be cautious in excluding expert
testimony. The trial court's gatekeeping role does not involve
choosing between competing expert opinions. The high
court warned that the gatekeeper's focus “must be solely on
principles and methodology, not on the conclusions that they
generate.” (Daubert v. Merrell Dow Pharmaceuticals, Inc.,
supra, 509 U.S. at p. 595, 113 S.Ct. 2786.) The advisory
committee on the 2000 amendments to Federal Rules of
Evidence, rule 702, which codified the rule established in
Daubert, noted that the trial court's task is not to choose
the most reliable of the offered opinions and exclude the
others: “When a trial court, applying this amendment, rules
that an expert's testimony is reliable, this does not necessarily
mean that contradictory expert testimony is unreliable. The
amendment is broad enough to permit testimony that is the
product of competing principles or methods in the same field
of expertise.” (Advisory Com. Notes to Federal Rules Evid.,
rule 702, 28 U.S.C.)

[51 el [7]
whether the expert opinion is founded on sound logic is
not a decision on its persuasiveness. The court must not
weigh an opinion's probative value or substitute its own
opinion for the expert's opinion. Rather, the court must
simply determine whether the matter relied on can provide
a reasonable basis for the opinion or whether that opinion is
based on a leap of logic or conjecture. The court does not
resolve scientific controversies. ***633 Rather, it conducts
a “circumscribed inquiry” to “determine whether, as a matter
of logic, the studies and other information cited by experts
adequately support the conclusion that the expert's general
theory or technique is valid.” (Imwinkelried & Faigman,
supra, 42 Loyola L.A. L.Rev. at p. 449.) The goal of trial
court gatekeeping is simply to exclude “clearly invalid and
unreliable” expert opinion. (Black et al., Science and the
Law in the Wake of Daubert: A New Search for Scientific
Knowledge (1994) 72 Tex. L.Rev. 715, 788.) In short, the
gatekeeper's role “is to make certain that an expert, whether
basing testimony upon professional studies or personal
experience, employs in the courtroom the same level of
intellectual rigor that characterizes the practice of an expert
in the relevant field.” (Kumho Tire Co. v. Carmichael, supra,
526 U.S. atp. 152, 119 S.Ct. 1167.)

The trial court's preliminary determination

*773 [8] [9]
ruling on a conclusion of law (which we review de novo), we

Except to the extent the trial court bases its

review its ruling excluding or admitting expert testimony for
abuse of discretion. **1253 (People v. McWhorter (2009) 47
Cal.4th 318,362 [97 Cal.Rptr.3d 412,212 P.3d 692]; People v.
Gardeley (1996) 14 Cal.4th 605, 619 [59 Cal.Rptr.2d 356, 927
P.2d 713]; People v. Mickey (1991) 54 Cal.3d 612, 687-688
[286 Cal.Rptr. 801, 818 P.2d 84]; Lockheed Litigation Cases,
supra, 115 Cal.App.4th at p. 564, 10 Cal.Rptr.3d 34.) A ruling
that constitutes an abuse of discretion has been described
as one that is “so irrational or arbitrary that no reasonable
person could agree with it.” (People v. Carmony (2004) 33
Cal.4th 367, 377 [14 Cal.Rptr.3d 880, 92 P.3d 369].) But the
court's discretion is not unlimited, especially when, as here, its
exercise implicates a party's ability to present its case. Rather,
it must be exercised within the confines of the applicable legal
principles.

[10] [11]
uncontrolled power, but a legal discretion, which is subject to

“T e discretion of a trial judge is not a whimsical,

the limitations of legal principles governing the subject of its
action, and to reversal on appeal where no reasonable basis
for the action is shown.” (9 Witkin, Cal. Procedure (5th ed.
2008) Appeal, § 364, p. 420; see Westside Community for
Independent Living, Inc. v. Obledo (1983) 33 Cal.3d 348, 355
[188 Cal.Rptr. 873, 657 P.2d 365] [quoting this language].)
“The scope of discretion always resides in the particular
law being applied, i.e., in the ‘legal principles governing
the subject of [the] action....” Action that transgresses the
confines of the applicable principles of law is outside the
scope of discretion and we call such action an ‘abuse’ of
discretion. [Citation.] ... []] The legal principles that govern
the subject of discretionary action vary greatly with context.
[Citation.] They are derived from the common law or statutes
under which discretion is conferred.” (City of Sacramento
v. Drew (1989) 207 Cal.App.3d 1287, 1297-1298 [255
Cal.Rptr. 704].) To determine if a court abused its discretion,
we must thus consider “the legal principles and policies that
should have guided the court's actions.” (People v. Carmony,
supra, 33 Cal.4th at p. 377, 14 Cal.Rptr.3d 880, 92 P.3d 369.)

In this case, we consider whether the trial court properly
exercised its discretion to exclude expert opinion testimony.
As we have explained, the trial court's discretion in this regard
is circumscribed; it must be exercised within the limits the law
permits. Accordingly, we must review the record to ensure
that the ruling comes within the scope of that discretion.

B. Lost Profits
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2] (131  [14]
damages for breach of a contract. “[T]he general principle
[is] that damages ***634 for the loss of prospective profits
are recoverable where the evidence makes reasonably certain
their occurrence *774 and extent.” (Grupe v. Glick (1945)
26 Cal.2d 680, 693 [160 P.2d 832].) Such damages must “be
proven to be certain both as to their occurrence and their

5 9

extent, albeit not with ‘mathematical precision.” ” (Lewis
Jorge Construction Management, Inc. v. Pomona Unified
School Dist. (2004) 34 Cal.4th 960, 975 [22 Cal.Rptr.3d 340,
102 P.3d 257].) The rule that lost profits must be reasonably
certain is a specific application of a more general statutory
rule. “No damages can be recovered for a breach of contract
which are not clearly ascertainable in both their nature and
origin.” (Civ.Code, § 3301; see Greenwich S.F., LLC v. Wong

(2010) 190 Cal. App.4th 739, 760 [118 Cal.Rptr.3d 531])

Regarding lost business profits, the cases have generally
established
businesses. “[ Where the operation of an established business

distinguished between and unestablished
is prevented or interrupted, as by a ... breach of contract ...,
damages for the loss of prospective profits that otherwise
might have been made from its operation are generally
recoverable for the reason that their occurrence and extent
may be ascertained with reasonable certainty from the past
volume of business and other provable data relevant to the
probable future sales.” (Grupe v. Glick, supra, 26 Cal.2d
at p. 692, 160 P.2d 832.) “Lost profits to an established
business may be recovered if their extent and occurrence can
be ascertained with reasonable certainty; once their existence
has been so established, recovery will not be denied because
the amount cannot be shown with mathematical precision.
[Citations.] Historical data, such as past business volume,
supply an acceptable basis for ascertaining lost future profits.
[Citations.] In **1254 some instances, lost profits may be
recovered where plaintiff introduces evidence of the profits
lost by similar businesses operating under similar conditions.
[Citations.]” (Berge v. International Harvester Co. (1983) 142
Cal.App.3d 152, 161-162 [190 Cal.Rptr. 815].)

“On the other hand, where the operation of an unestablished
business is prevented or interrupted, damages for prospective
profits that might otherwise have been made from
its operation are not recoverable for the reason that
their occurrence is uncertain, contingent and speculative.
[Citations] ... But although generally objectionable for the
reason that their estimation is conjectural and speculative,
anticipated profits dependent upon future events are allowed
where their nature and occurrence can be shown by evidence

Lost profits may be recoverable as of reasonable reliability.” (Grupe v. Glick, supra, 26 Cal.2d at

pp. 692693, 160 P.2d 832.)

[15]
of damages need not be calculated with absolute certainty.

“Where the fact of damages is certain, the amount

[Citations.] The law requires only that some reasonable basis
of computation of damages be used, and the damages may
be computed even if the result reached is an approximation.
it is the
wrongful acts of the defendant that have created the difficulty

[Citation.] *775 This is especially true where ...

in proving the amount of loss of profits [citation] or where
it is the wrongful acts of the defendant that have caused
the other party to not realize a profit to which that party is
entitled.” (GHK Associates v. Mayer Group, Inc. (1990) 224
Cal.App.3d 856, 873-874 [274 Cal Rptr. 168] [permitting an
award of profits calculated from a project's “actual income™].)

A recent case provides an example of claimed lost profits
that were found to be “uncertain, hypothetical and entirely
speculative.” ***635 (Greenwich S.F., LLC v. Wong, supra,
190 Cal.App.4th at p. 743, 118 Cal.Rptr.3d 531.) There the
plaintiffs sought lost profits for breach of a real property sales
agreement. They “presented evidence of lost profits through
the testimony of [a] real estate appraiser,” who testified
about what the property would have been worth had it been
developed according to the intended plans and specifications.
(Id. at p. 749, 118 Cal.Rptr.3d 531.) The appellate court
found the resulting award of $600,000 in lost profits to be
unsupported. “[TThe occurrence and extent of the projected
lost profits were not proven with the requisite reasonable
certainty in this case.” (Id. at p. 760, 118 Cal.Rptr.3d 531.)
“The evidence in this case was insufficient to show that [either
plaintiff] was an established business or had a track record of
successfully developing or redeveloping properties.... [] ...
The existence of plans for a development does not supply
substantial evidence that the development is reasonably
certain to be built, much less that it is reasonably certain
to produce profits.” (/d. at p. 763, 118 Cal.Rptr.3d 531.)
“The lost profits claim was based on the assumption that
[plaintiffs] would have constructed the residence according
to the plans and specifications without changes and that
the venture would have been profitable. These assumptions
were inherently uncertain, contingent, unforeseeable and
speculative. The proposed real estate development project
here involved numerous variables that made any calculation
of lost profits inherently uncertain.” (/d. at p. 766, 118
Cal.Rptr.3d 531.)
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[16]
inquiry is always speculative to some degree. Inevitably,

Once again, we add a cautionary note. The lost profit

there will always be an element of uncertainty. Courts must
not be too quick to exclude expert evidence as speculative
merely because the expert cannot say with absolute certainty
what the profits would have been. Courts must not eviscerate
the possibility of recovering lost profits by too broadly
defining what is too speculative. A reasonable certainty only
is required, not absolute certainty.

C. Application to This Case
We now apply these principles to this case. The issue before
us is whether the court abused its discretion in excluding the
expert testimony, not whether substantial evidence supports
a lost profits award. But the substantive law regarding lost
profits is relevant to help define the type of matter on which
an *776 expert may reasonably rely. For example, as the
trial court explained, “While lost profits can be established
with the aid of expert testimony, economic and financial
data, market surveys and analysis, business records of similar
enterprises and the like, the underlying **1255 requirement

(313

for each is ‘ “a substantial similarity between the facts forming
the basis of the profit projections and the business opportunity
that was destroyed.” > ” (Quoting Kids' Universe v. In2Labs,
supra, 95 Cal.App.4th at p. 886, 116 Cal.Rptr.2d 158.) But,
as the trial court further found, Skorheim's analysis relied “on

data that in no way is analogous to Plaintiff.”

[17]
not relevant to the measure of lost profit damages, the trial

To the extent that the expert relied on data that is

court acted within its discretion to exclude the testimony
that is of a
type that reasonably may be relied upon by an expert in

because it was not “[b]Jased on matter ...

forming an opinion upon the subject to which his testimony
relates....” (Evid.Code, § 801, subd. (b); see Westrec Marina
Management, Inc. v. Jardine Ins. Brokers Orange County, Inc.
(2000) 85 Cal.App.4th 1042, 1050-1051 [102 Cal.Rptr.2d
673] [upholding the exclusion of expert testimony due in part
to substantive law of ***636 lost profits].) Accordingly,
although the issue is the admissibility of expert testimony, we
will also consider the law of lost profits to the extent it is
relevant to that issue.

The trial court did not abuse its discretion in the sense
of making a ruling that was irrational or arbitrary. It
presided over a lengthy evidentiary hearing and provided a
detailed ruling. The Court of Appeal majority identified no
specific error in that ruling. As the dissenter in the Court
of Appeal stated, “Nothing in the trial judge's reasonable,

straightforward and clearly articulated evidentiary ruling
bears even a smidgeon of arbitrariness or capriciousness.”
Indeed, the court could hardly have exercised its discretion
more carefully.

The trial court also excluded the expert testimony for proper
reasons. It properly found the expert's methodology was
too speculative for the evidence to be admissible. The
court assumed that Skorheim's market share approach would
be appropriate in a proper case. We will do so also. An
expert might be able to make reasonably certain lost profit
estimates based on a company's share of the overall market.
But Skorheim did not base his lost profit estimates on a
market share Sargon had ever actually achieved. Instead,
he opined that Sargon's market share would have increased
spectacularly over time to levels far above anything it had ever
reached. He based his lost profit estimates on that hypothetical
increased share.

*777 Skorheim considered Sargon to be comparable to the
“Big Six” dental implant companies rather than the smaller
ones that appear to have far more closely resembled it. He
admitted that by no objective business metric, such as sales
or number of employees, was Sargon in fact comparable
to the “Big Six”. Instead, he based his comparison solely
on his belief that Sargon, like the “Big Six”, and unlike
the rest, was innovative, and that innovation was the prime
market driver. (He also testified that clinical studies and
outreach to general practitioners were market drivers, but he
recognized that all dental implant companies used them, thus
making them essentially irrelevant for comparison purposes.)
But, as the trial court noted, Skorheim's reasoning was
circular. He concluded that the “Big Six” were innovative
because they were successful, and that the smaller companies
(excluding Sargon) were not innovative because they were
less successful. In essence, he said that the smaller companies
were smaller because they were not innovative. The trial court
properly considered this circularity in the reasoning as a basis
to exclude the testimony under Evidence Code section 802.

Skorheim based his estimates on the belief that the more
innovative a company was, the larger the market share it
would achieve. Thus, he testified, if Sargon had a level of
innovation equal to that of the smallest of the “Big Six”, it
would have gained only its level of market share. He then
testified to gradations of innovation, with each increase in
innovation equaling a step up in market share and thus in
future profits. However, as the trial court explained, “Implicit
in this choice is that there is an evidentiary basis for this
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ranking; an ‘innovativeness' pecking order where, in fact,
Nobel Biocare is on top, others follow, with Astra Tech
and Dentsply on the bottom. Likewise, there must be an
evidentiary basis for degree of difference; evidence that
shows not only that Nobel Biocare is more innovative, but,
with 20% of the market, it must be twice as ‘innovative’
as 3i, **1256 in the 10% group, and so on. Otherwise,
‘innovativeness' would not track the percentage market share
for the findings he proposes the jury make.” But ***637
Skorheim also agreed that a company with a smaller market
share could, in fact, be more innovative than a company with
a larger share.

As the trial court further explained, “The only possible
evidentiary support for the percentage difference in the
pecking order comes from Mr. Skorheim's oft repeated
observations of the marketplace. Certain smaller companies,
who claimed to have innovative products, were excluded from
his ‘industry leader’ market share list because ‘the market’
disagreed with their claim of ‘innovativeness.” ‘The proof is
in the pudding,” Mr. Skorheim explained. If their products
were truly innovative, they would sell more and thus have
larger market shares. [{] ... [{]] To the extent that this ranking
of *778 ° innovativeness,” with Nobel Biocare on top with
20%, and Astra Tech on the bottom with 3.75%, rests on
the fact that some have larger market shares, it rests on
nothing more than a tautology. As there is no evidentiary basis
that equates the degree of innovativeness with the degree of
difference in market share, the question posed to the jury—to
rank innovativeness and assign a market share, the sine qua
non of Mr. Skorheim's opinion—has no rational basis.”

Sargon argues that the cases concerning an unestablished
company do not apply here because it was an established
company with a track record of having made a profit. It had,
for example, a net profit of $101,000 in 1998. But Sargon had
no track record of being a global leader, one of the “Big Six”.
An established company may base its claim to future profits
on evidence of its past profits, but Skorheim did not do so. He
tried to compare Sargon to the “Big Six,” but the companies
were not comparable. In Parlour Enterprises, Inc. v. Kirin
Group, Inc. (2007) 152 Cal.App.4th 281 [61 Cal.Rptr.3d 243]
(Parlour Enterprises ), a jury gave a small restaurant business
called Farrell's a multimillion-dollar lost profit award. The
Court of Appeal reversed the award, finding the claim of lost
profits was improperly based on speculative expert testimony.
The expert in that case had compared the company to “a
publicly traded restaurant chain called Friendly's, which he
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claimed was ‘relatively similar to the Farrell's concept.

(Id. at p. 290, 61 Cal.Rptr.3d 243.) But the Court of Appeal
found the two companies not comparable. “Although one
way to prove prospective profits is through the experience of
comparable businesses, [the expert's] cursory description of
Friendly's business model failed to establish its profit-and-
loss experience is sufficiently similar to Farrell's to be relevant
to the question of plaintiffs' alleged lost profits.” (/bid.) The
court explained that “[b]efore evidence of similar businesses
may be used to prove loss of prospective profits, there must be
¢ “a substantial similarity between the facts forming the basis
of the profit projections and the business opportunity that was
destroyed.” > ” (/d. at p. 291, 61 Cal.Rptr.3d 243.)

This case is like Parlour Enterprises, supra, 152 Cal. App.4th
281, 61 Cal.Rptr.3d 243. Except for Skorheim's belief that,
like the “Big Six” and unlike the rest of the smaller
companies, Sargon was innovative, Sargon was dissimilar
to all of the “Big Six”. As the trial court noted, “Sargon is
not similar to the industry leaders by any relevant, objective
business measure.” Skorheim did not base his lost profits
estimates on any objective evidence of “past volume of
business” or any “other provable data relevant to the probable
future sales.” (Grupe v. Glick, supra, 26 Cal.2d at p. 692,
160 P.2d 832.) Instead, as the trial court further *779 noted,
Skorheim's lost profit projections were “wildly beyond, by
degrees of magnitude, anything Sargon had ever experienced
in the past.”

**%%*638 In finding that the trial court should have admitted
Skorheim's testimony, the majority below observed that
“exactitude is not required.” The observation is correct. If
lost profits can be estimated with reasonable certainty, a court
may not deny recovery merely because one cannot determine
precisely what they would have been. But exactitude is not
the problem here. Whether the actual profits could logically
be estimated in the manner Skorheim claimed is the problem.
As the trial court noted, a lost profit award of up to $1 billion
may not be based on pure speculation.

*%1257 The Court of Appeal majority found that the case
of Palm Medical Group, Inc. v. State Comp. Ins. Fund (2008)
161 Cal.App.4th 206 [74 Cal.Rptr.3d 266] “is more on point”
than Parlour Enterprises, supra, 152 Cal.App.4th 281, 61
Cal.Rptr.3d 243. In Palm Medical, a medical clinic sued,
claiming it was wrongly denied admission into a preferred
provider network. The Court of Appeal upheld a lost profits
award. But there the plaintiff's expert based his lost profits
estimate on the plaintiff's own profit margin and a comparison
to the profits of other clinics that had participated in the
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preferred provider network from which the plaintiff had
been excluded. (/d. at p. 227, 74 Cal.Rptr.3d 266.) As far
as the opinion indicates, the plaintiff and the other clinics
were, in fact, comparable. The opinion gives no indication
the defendant claimed otherwise. Nothing in Palm Medical
suggests the trial court here abused its discretion in finding
Sargon not to be comparable to the “Big Six.”

Sargon also relies on anchez—Corea v. Bank of America
(1985) 38 Cal.3d 892 [215 Cal.Rptr. 679, 701 P.2d 826].
The trial court considered and aptly distinguished that case:
“In Sanchez—Corea, the earnings of plaintiff's small company
were compared to the earnings of ‘other companies, including
Honeywell, which occupied the market after [plaintiff's]
departure....” (Id. at p. 907 [215 Cal.Rptr. 679, 701 P.2d
826].) On appeal, the defendant complained, as does USC,
that the comparison was unfair because plaintiff had ‘far
smaller financial resources.” (/d. at p. 908 [215 Cal.Rptr.
679, 701 P.2d 826].)[9] Sargon's reliance is misplaced. The
Supreme Court held the evidence supported a $1,000,000
compensatory damage award because the damage award
was based on Plaintiff's historical growth, as Plaintiff had
experienced a ‘tenfold growth in contracts (sales) from
$180,000 in 1970 to $1.5 million in 1973.” (Id. at p. 907
[215 Cal.Rptr. 679, 701 P.2d 826].) In that case, the Plaintiff's
expert's projections were based on pre-litigation estimates,
which underestimated Plaintiff's actual growth in the year
before Defendant's wrongful act and the subsequent lawsuit.
The court never discussed the comparison to Honeywell,
*780 and this case has never been cited as authority for
comparing businesses of any size.”

As the trial court also noted, Skorheim's testimony was
speculative in other ways as well. He assumed Sargon, which
had virtually no marketing or research and development
departments, would have developed such departments to
permit it to compete with the “Big Six,” all of which had
large ones. He assumed one of the “Big Six” would fall out
of that group, and Sargon would replace it. He assumed the
“Big Six” would have taken no steps to contend with their
new competitor, Sargon. All of these factors also support the
trial court's exclusion of Skorheim's testimony.

Skorheim gave the opinion that, to a “reasonable certainty,”
Sargon would have become a market leader within 10 years.
The quoted term derives from the law of lost profits. We stated
in ***639 Grupe v. Glick, supra, 26 Cal.2d at page 693,
160 P.2d 832, that lost profits must be “reasonably certain”
to be recoverable. But, as the trial court found, this testimony

was inherently speculative. It “involved numerous variables
that made any calculation of lost profits inherently uncertain.”
(Greenwich S.F., LLC v. Wong, supra, 190 Cal.App.4th at p.
766, 118 Cal.Rptr.3d 531.) Skorheim's attempt to predict the
future was in no way grounded in the past.

If a professional football team claims lost profits because
a certain defensive lineman did not play for it the previous
season, could an expert testify that in his opinion the
key driver for success in the National Football League is
quarterback sacks and, because the player was the best in
the league in sacking the quarterback, the team would have
won the Super Bowl had he played? Could another expert
counter that testimony by expressing her opinion that the
key to success is turnovers, and, because the player was not
particularly adept at forcing turnovers, the team would not
even have made the playoffs with that player? Should the
court ask the jury to choose between the two experts? Or could
the jury choose something in between and conclude the team
would have reached, but lost, the Super Bowl? Or lost in the
conference title game?

Similarly, if a first-time author sues a publisher for breach of a
contract to publisha **1258 novel, could a witness who was
an expert on the publishing business, literature, and popular
culture testify that the novel, if published, would have become
a national bestseller, won the Pulitzer Prize, and spawned
a megahit movie with several blockbuster sequels? Could a
jury award lost profits based on that scenario? Or could it
compromise by finding the book would have been a bestseller
but would not have won the Pulitzer Prize, and would have
spawned a moderately successful movie but no sequel?

*781 [18] World history is replete with fascinating “what
ifs.” What if Alexander the Great had been killed early
in his career at the Battle of the Granicus River, as he
nearly was? What if the Saxon King Harold had prevailed
at Hastings, and William, later called the Conqueror, had
died in that battle rather than Harold? What if the series
of Chinese overseas discovery expeditions that two Ming
Dynasty emperors sponsored, and that reached at least the east
coast of Africa by 1432, had continued rather than stopped?
Many serious, and not-so-serious, historians have enjoyed
speculating about these what ifs. But few, if any, claim they
are considering what would have happened rather than what
might have happened. Because it is inherently difficult to
accurately predict the future or to accurately reconstruct a
counterfactual past, it is appropriate that trial courts vigilantly
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exercise their gatekeeping function when deciding whether to
admit testimony that purports to prove such claims.

An accountant might be able to determine with reasonable
precision what Sargon's profits would have been if it had
achieved a market share comparable to one of the “Big Six.”
The problem here, however, is that the expert's testimony
provided no logical basis to infer that Sargon would have
achieved that market share. The lack of sound methodology in
the expert's testimony for determining what the future would
have brought supported the trial court's ruling.

The Court of Appeal majority was concerned that “[t]he trial
court's ruling is tantamount to a flat prohibition on lost profits
in any case involving a revolutionary breakthrough in an
industry.” We disagree. Other avenues might exist to show
lost profits. An expert could use a ***640 company's actual
profits, a comparison to the profits of similar companies,
or other objective evidence to project lost profits. Sargon
itself argues that the record in this case contains evidence
of specific lost sales and canceled contracts due to USC's
failure to complete the study. Evidence of this kind might

support reasonably certain lost profit estimates. 7 The trial
court's ruling merely meant Sargon could not obtain a massive
verdict based on speculative projections of future spectacular
success.

Sargon notes that the trial court had ruled that
at least some of this evidence was insufficient to
support a claim of intentional interference with

prospective economic advantage. The court found
no evidence the lost sales were related to USC's
actions or omissions. It is not clear how this ruling
would have affected a lost profit claim. What is
clear is that the ruling is not before us on appeal.
Moreover, even if this type of evidence would not
have been sufficient to support a lost profit claim
in this case, similar evidence might support such a
claim in some other case.

The trial court properly acted as a gatekeeper to exclude
speculative expert testimony. Its ruling came within its
discretion. The majority in the Court of Appeal erred in
concluding otherwise.

*782 III. CONCLUSION

We reverse the judgment of the Court of Appeal and remand
the matter to that court for further proceedings consistent with
this opinion.

Cantil-Sakauye, C.J., Kennard, J., Baxter, J., Werdegar, J.,
Corrigan, J., and Liu, J., concurred.
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